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Minutes of SPL Tax Committee meeting on 16 October 2019 

Present (in person or by phone): 

Nicholas Stretch and Elizabeth Bayliss, Ashurst 
Graham Muir, CMS 
Robert Collard, Macfarlanes  
Bradley Richardson, Linklaters 

                  Mark Ife, HSF 
Chris Fallon, Tapestry 
David Pett, Temple Tax Chambers 
Claire Prentice, Travers Smith 
Ann Moseley, Norton Rose Fulbright 
 

1. SIPS AND THE ACCRUED INCOME SCHEME 

HMRC has confirmed that it will not apply the accrued income scheme rules where SIP trustees retain 
legal ownership of loan notes held within the trust even when they acquire beneficial ownership from 
e.g. an ex-employee. It is important, therefore, to make sure loan notes stay registered in the name 
of the trustees until they are redeemed. It is not clear that the AIS rules were intended to operate 
in this way. 

Where loan notes are acquired by an employee on the exercise of an option, their taxable value 
includes the interest payable. Therefore, when the loan notes are redeemed and interest is paid, 
there is a double taxation charge. While a claim for double taxation would be upheld, it would be a 
procedural nightmare if each employee had to make a claim. A clearance request has been made to 
HMRC that, where interest has been included in the taxable amount when loan notes are acquired, 
interest can be paid gross without any deduction for tax. 

2. EMI – QUALIFYING TRADE 

To qualify under the EMI code, a company must carry on trading activities. Excluded activities up to 
20% of the company's activities will be ignored for these purposes.  A company may have large cash 
balances, which may be invested passively. In one member's experience, HMRC seems to look at 
how much management time is spent on the cash or these investment activities. If it is less than 
20%, HMRC will not challenge the company's qualifying status. It is not clear if HMRC would 
challenge the company's qualifying status if the revenue from the investments was more than 20% 
of the company's entire revenue, but at current rates, that would appear an unlikely return. 

3. VERMILION HOLDINGS LTD V HMRC 

This case (concerning whether an option was made available by reason of employment) is being 
appealed by HMRC to the Upper Tier Tribunal. The hearing will be in January or February 2020. 

4. EMPLOYMENT-RELATED SECURITIES BULLETIN 33 

HMRC did not show an advance copy of the bulletin to the Committee before publication as had been 
expected.  

Two issues raised in the bulletin were discussed as follows. 

Net settlement and annual reporting requirements 

A member had asked HMRC whether previous online returns need to be amended where they were 
not completed in accordance with the approach specified in the bulletin. HMRC's response was that 
it would approach this "on a pragmatic basis". This was generally assumed to mean it was not 
necessary to amend previous returns. That member has asked HMRC to clarify this in their guidance. 
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A company could argue that the employee was not entitled to receive some of the shares under 
option but received a cash bonus instead i.e. the option was not cancelled in part for cash. However, 
if the company is treating the option award as the grant of a securities option for all other purposes, 
it is difficult to say that the company never intended some of the shares to be issued. The correct 
treatment would therefore appear to be that the award is a securities option until such time as it is 
part cancelled for cash. 

Replacement EMI options and working time requirement 

The bulletin states that, where a replacement EMI option is granted, "it's HMRC's view" that a new 
working time declaration must be completed.  

It is not clear what the sanction is for failure to complete the working time declaration. Is it that the 
option does not qualify as an EMI option or is it that the company may be subject to a fine? Previously 
HMRC has indicated that it would be a question of a fine only and that qualification would not be 
affected. However, this has not been said officially. There was some debate about whether HMRC 
should be approached for a definitive answer, both in relation to replacement options and original 
options. If HMRC gave an answer, this would have the advantage of certainty but would run the risk 
of HMRC saying that options would not qualify where the working time declaration had not been 
completed. The alternative would be to wait until this issue came up on a live transaction and ask 
HMRC for its view then.  As a compromise, Nicholas Stretch agreed to email Sangita Banger at HMRC 
to ask her what was meant by the words "it's HMRC's view" in the bulletin. 

5. INTERACTION WITH THE ESSU 

Nicholas Stretch and Graham Muir are due to meet soon with Sangita Banger and colleagues at 
HMRC and the Treasury. One of the things HMRC  want to discuss is whether the Employment-
Related Securities Forum should be revived. 

The ESSU technical team is based in Bootle, headed up by Nicola Stove. It was suggested that some 
members of the Committee should offer to go and meet Nicola and her team in Bootle. 

6. SHARE VALUATIONS 

Graham Muir is a member of the Worked Examples Group (WEG). The growth shares sub-committee 
is working on an example. Graham reported that HMRC has hardened its position on the valuation 
of growth shares. Getting a nominal value growth share valuation is very difficult unless there is a 
very high hurdle. The example they are working on uses a Black Scholes valuation basis but they 
are struggling to get to a valuation that is low enough to make it commercially viable. 

The "Big Four" accountancy firms are valuing growth shares at significantly higher valuations than 
in the past. It is not necessary to obtain a professional valuation (let alone a Big 4 valuation) although 
there was some speculation as to whether HMRC is more likely to accept a professional valuation 
than an internal one as "best estimate" for PAYE purposes.  Graham agreed to approach Barry Roland 
of HMRC at the next WEG meeting on 4 November to ask his view of internal valuations.  It may 
also be useful for some members of the Committee to go to Nottingham.  

7. OFFSHORE TRUSTEE REPORTING 

A member had raised a point with Nicholas Stretch about reporting of income by offshore trustees. 
An offshore trustee holding shares for an employee as a nominee had reported UK dividend income 
on the shares to the local tax authorities.  Although this would be reportable (if at all) by the 
employee as UK investment income, this had led to HMRC writing a rather intimidating letter to the 
employee in question to tell them that they had offshore income which had not been disclosed in 
their tax return. 

Clients could be alerted to this but it would be better to prevent HMRC from writing such letters. The 
trustees say they are legally required to report the dividend income so they cannot be asked to 
refrain from making reports. However, this issue will make it less likely that companies will use 
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offshore nominees so there is an incentive for the trustees to resolve the problem. Graham Muir 
agreed to broach the subject with trustees attending the ESOP Centre conference in Guernsey and 
report back.  

8. SALE OF SHARES FROM AN EBT ON DEFERRED PAYMENT TERMS 

A member raised the scenario of EBT trustees selling shares out of the EBT to an employee at market 
value but on a deferred payment basis. This could result in an upfront tax charge under the disguised 
remuneration (DR) legislation. The charge could be avoided under s554N(1) of ITEPA if s425(2) 
applies i.e. the shares are restricted securities as a result of a forfeiture provision that falls away 
within five years. There would have to be a realistic prospect of forfeiture and not just an artificial 
provision to avoid the DR charge. 

If the employing company lends the money to the employee to purchase the shares, that could give 
rise to a loan to participator charge if the company is a close company, unless one of the exceptions 
applies. 

 

 
14 November 2019 
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