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What will we cover 
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− What is EMI (very briefly)
− Registering the EMI scheme online and notifying the grant of options
− 60 day valuation window
− Granting the option before employment commences
− Qualifying companies
− Errors in documentation
− Cashless exercise
− Failure to keep records
− Working time declarations
− Rollover of options
− What to do if there is a problem
− Discussion and questions
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What is EMI?
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− A form of tax-advantaged share option granted to “qualifying 
employees” giving them the right to acquire shares in their employing 
company or its parent in the future at a price which is set at the time of 
grant

− Tax benefits are potentially generous – the most generous of all tax-
advantaged plans – usually no income tax or NICs on exercise and 
CGT at the ER rate of 10% 

− EMIs are targeted at small, higher risk trading companies
− Policy objective is to help new, or early stage businesses to attract and 

retain high calibre individuals 
− Option can be granted to “qualifying employees” provided the 

company is a “qualifying company” 
− Sections 527 – 541 and Schedule 5 ITEPA 2003
− HMRC guidance at ETASSUM50000 onwards
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Register the EMI scheme online & notify grant of options (1)
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− All share schemes/incentive arrangements/ERS’s must now be 
registered online with HMRC via the company’s PAYE portal (add on 
ERS platform) – agents cannot do this 

− Once registered, the arrangement will receive a unique registration 
number by post from HMRC – this can take up to a week to arrive 

− You use this number to notify the grant of the options and do the 
annual returns

− Once an EMI option is granted, it must be notified to HMRC within 92 
days of the date of grant – agents can do this 

− EMI is the only tax-favoured arrangement where awards must be 
notified to HMRC at the time of grant
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Register the EMI scheme online & notify grant of options (2)
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− Examples of reasonable excuse:
• Guidance at ETASSUM56010 
• Company relied on agent saying they had done the notification
• Company realised they had not notified on day 90 and did not realise they 

had to register the plan first before they could make notification of grant
− Remind your clients to register their EMI schemes and notify the grant 

of EMI options within the 92 day window
− If not notified and no reasonable excuse, it may be possible to 

surrender the options granted and grant new options BUT no 
guarantee you will be able to agree the same value for the new 
options (it may be that you do not discover the lack of notification until 
much later by which time the value of the shares will have probably 
increased)
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60 day valuation window
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− Strongly advise getting HMRC’s agreement to the valuation of the 
shares – ensures certainty on the tax treatment

− If HMRC agree a value, this is valid for 60 days from the date of 
HMRC’s letter (provided the circumstances disclosed in the valuation 
application remain unchanged)

− Options must be granted within this 60 day window to be within the 
validity period of the valuation

− If not granted in this window, HMRC are not bound subsequently by 
their valuation agreement

− Can go back to HMRC to get an extension but always remind clients 
of the deadline and check if options have been granted within the 
window to avoid needing to go back to HMRC
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Granting the option before employment commences
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− Paragraph 25 of Schedule 5 – the employment requirement
− Individuals are only eligible for EMI options if they are employees of:

• the company whose shares are the subject of the options; or
• any qualifying subsidiary of that company (see paragraphs 10 and 11 of 

Schedule 5 for meaning of “qualifying subsidiary”)
− Cannot grant an EMI option before the employment has commenced 

e.g. sending option agreement for signing when the offer of 
employment is sent

− Wait until the individual has commenced employment (or sign 
conditional on employment commencing and do working time 
declaration once the employee has commenced employment)
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Qualifying companies (1)
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− One of the requirements is that the company must be a trading 
company, or the parent company of a trading group, with a qualifying 
trade 

− “Qualifying trade” is one that is undertaken on a commercial basis with 
a view to making profits and does not, to a substantial extent, consist 
of certain excluded activities

− General guidance from HMRC is that "substantial" means 20% or 
more 

− This is judged by any measure which is reasonable in the 
circumstances (for instance, by reference to turnover, capital 
employed, time spent by employees) (see VCM3010)

− Not individual definitive tests but factors which are useful to establish 
whether the trade consists to a “substantial extent” of excluded 
activities and it may be that some indicators point in one direction and 
others point in another direction – you should weigh the relevance of 
each and judge the matter “in the round” (see CG53116)
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Qualifying companies (2)
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− This would suggest that you do not have to be at less than 20% on 
ALL tests and you could be OK even if some measures come out at 
more than 20%

− Recent example – HMRC were not willing to accept that a company’s 
trade did not consist to a substantial extent of excluded activities even 
when all measures came out at less than 20% where the excluded 
activity in question is significant/fundamental to the company’s overall 
offering

− Took the view that where the product you offer has an ancillary product 
which is an excluded activity, even if that ancillary product is not taken 
up much at all but is offered every time as part of the overall product, 
then this was so fundamental to the business that the company did not 
qualify for EMI
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Errors in documentation (1)
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− Part 5 of Schedule 5 – requirements relating to options
− Must state that the option is being granted under the provisions of 

Schedule 5 – although HMRC have been persuaded to overlook this 
and give EMI treatment

− If the shares are restricted, the option agreement must contain “details 
of the restrictions”:
• HMRC guidance at ETASSUM54030 and at meeting with SPLG (29 Jan 15 and 21 

July 2016) – participants should be provided with a copy of the relevant document(s) 
containing the restrictions together with cross references to where the relevant 
restrictions can be found

• Restrictions set out in accordance with HMRC’s guidance in force at the time of 
grant will be considered to have been set out in a manner acceptable to HMRC 
(even if guidance subsequently changes)

• HMRC will also take into consideration for compliance purposes any evidence that 
restrictions have otherwise been brought to a participant’s attention in a meaningful 
way at or near the date of grant

• Exit only options – HMRC will generally not take the point as the restrictions can 
never “bite” as a practical matter as shares are immediately sold after exercise
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Errors in documentation (2)
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− Putting in a hard first exercise date so that option cannot be 
accelerated on an exit – although HMRC have been persuaded to 
overlook this and give EMI treatment

− Performance conditions:
• unclear or badly described targets can lead to confusion as to when the conditions 

are satisfied and/or how many shares have vested
• clear and set out in the option agreement (but guidance says there are no 

requirements in Schedule 5 about the type of performance condition or whether it 
must be objective)

• be able to identify when they have been satisfied and an obligation on the 
board/RemCo to notify the optionholder of this so that the option can be exercised

• be able to calculate the number/maximum number of shares which can be acquired 
so formulas need to work e.g. an option over “1% of the company on exercise” is not 
clear (does not state a number or maximum number of shares) – although HMRC 
have been persuaded to overlook this and give EMI treatment
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Cashless exercise
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− Paragraph 35(1) of Schedule 5 – must be ordinary shares, fully paid 
up and not redeemable

− Paragraph 35(2) of Schedule 5 – an undertaking to pay does not 
technically satisfy the requirement for the shares to be paid up 
(notwithstanding the company law position)

− In practice, HMRC do not take the point as long as there is a limited 
period of time during which the undertaking can be satisfied

− A requirement to give cash or a cheque for the exercise price means 
cashless exercise is not allowed

− Can amend the rules to allow for cashless exercise – do not need 
HMRC clearance to do so

− Makes exercise on a sale easier to process
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Failure to keep records
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− On an exit, a potential buyer will want to make sure that the EMI 
options are qualifying

− If they are not, there may be large PAYE and NICs liabilities
− Advise clients to keep copies of all documentation including option 

agreements, working time declarations, advance assurance letters (if 
applicable), valuation letters and HMRC notification confirmations

− As everything is now online, there is no way to access information 
included in a HMRC notification after it has been submitted so advise 
client to obtain screenshots and printouts of all relevant information 
and keep these on file (otherwise can cause concerns for a potential 
purchaser if evidence of registration/notification is not on file)
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Working time declarations (WTD)
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− Paragraph 44(6) of Schedule 5 – requirement for optionholder to sign a 
declaration that they meet the “working time requirement” in the EMI 
legislation

− It seems that this cannot be signed under a power of attorney as the 
declaration is based on your own knowledge at the time of grant and the 
attorney will not know if you satisfy at the time of grant if they sign WTD

− Used to be part of EMI1 form so was a simple “tick box” exercise
− The notification of grant made by the company for the grant of the option 

includes a declaration that the company holds the WTD when the notification 
of grant is made (i.e. WTD needs to be signed before notification of grant is 
made) – paragraph 44(4) of Schedule 5

− Easiest to put this in the option agreement itself (which the optionholder 
should sign) or can have a separate document

− Advise company to make sure it gets a WTD and keep this on file as part of 
their record-keeping processes

− If no WTD, you risk the EMI status of the options
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Rollover of options
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− Change of control due to third party sale or reorganisation by insertion 
of a new topco – this is a “disqualifying event”

− It is possible for the new parent company to grant replacement options 
in exchange for the surrender of existing EMI options

− If the terms of the rollover meet certain statutory requirements, the 
rollover options will be treated for tax purposes as if they were the 
original EMI options, preserving the tax advantages of the original EMI 
options (see paragraphs 39 to 43 of Schedule 5)

− Options must be over shares in the acquiring company – acquisition 
by a PLC often done be inserting a “bidco” in between PLC and target 
to purchase target.

− However, we would need options over PLC which is not the acquiring 
company with this structure so the rollover would not be qualifying

− Also note, the grant of a new option on a rollover must be notified to 
HMRC within 92 days of the date of grant even though it is a 
replacement for the old option
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What to do if there is a problem
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− HMRC has a notice of enquiry window of 12 months after the end of the 92 
day notification period from the date of grant to enquire into whether the 
requirements of Schedule 5 are met – paragraph 46(5) of Schedule 5

− Unless any of the information in the notification was false or misleading in any 
material respect – paragraph 46(6) of Schedule 5

− If no enquiry during this time, the requirements of Schedule 5 are “taken to be 
met” – paragraph 49(1) of Schedule 5

− So arguably, if HMRC do not make any enquiries and enough time has 
passed, there is nothing to worry about (?!)

− Used to be able to write to HMRC about potential problems and get their 
clearance in advance 

− The team at HMRC has had a complete overhaul and they do not seem to be 
responding in the same way as before

− If any doubt, withhold the necessary tax and NICs and write to HMRC 
afterwards. May require provisions in SPA dealing with whether or not HMRC 
respond by the time the deal completes
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Discussion and questions
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− What issues have you come across in the past with EMI options?
− Have you managed to persuade HMRC to give EMI treatment, 

notwithstanding that the option does not strictly meet the requirements 
of the legislation?

− Have you got comfortable with issues without HMRC clearance? What 
issues were these?

− What is your experience of getting responses from the new team at 
HMRC?
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