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ESMA Consultation Paper  
MAR Review Report 

This response is sent on behalf of Share Plan Lawyers ("SPL"). SPL was originally formed more than 30 years ago by lawyers in law firms in London whose main practice 
is employee share arrangements. It has more than 250 members representing more than 60 law firms and a number of specialist practitioners. Members include senior 
lawyers from almost all the major firms in the UK. The main purpose of SPL is to meet, consult with and make representations to the UK Government and other official bodies 
involved in taxation, corporate and other regulatory issues in relation to employee share plans. SPL members advise on the drafting and operation of all types of employee 
share plans, including advising many companies which operate direct and indirect employee share ownership arrangements. SPL members were prominent in drafting the 
group-wide dealing policy, dealing code and dealing procedures manual that ICSA published on PDMR share dealings and employee share plans when the EU Market 
Abuse Regulation was first introduced. These have been widely adopted by quoted companies in the UK. 

No. Question Answer 
1. PDMR / PCA notifications 
 Q 46: Does the minimum reporting threshold have 

to be increased from Euro 5,000? If so, what 
threshold would ensure an appropriate balance 
between transparency to the market, preventing 
market abuse and the reporting burden on 
issuers, PDMRs, and closely associated persons? 

We believe the responses to these questions are linked and so have responded to Q46-48 and 50 together. 
 
In our experience, the €5,000 reporting threshold is unhelpful in most cases. Most PDMRs will easily 
exceed this limit in the course of a year and it is administratively burdensome to have to monitor it, so most 
choose to ignore it and therefore notify all PDMR transactions.  
 
There are a number of improvements we would like to suggest: 
 

1. Increase the limit to €20,000 - NCAs can, individually, decide to increase the annual threshold to 
€20,000. We therefore take it that setting the reporting threshold at that level must generally be 
acceptable to ESMA and suggest that this becomes the standard limit. We believe this would make 
the limit more meaningful (and therefore more widely used) and strike the balance between 
notifications that stakeholders are interested in and those they are not. 

 

Q 47: Should NCAs still have the option to keep a 
higher threshold? In that case, should the optional 
threshold be higher than Euro 20,000? If so, 
please describe the criteria to be used to set the 
higher optional threshold (by way of example, the 
liquidity of the financial instrument, or the average 
compensation received by the managers). 

Q 48: Did you identify alternative criteria on which 
the reporting threshold could be based? Please 
explain why. 
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No. Question Answer 
Q 50: Did you identify alternative criteria on which 
the subsequent notifications could be based? 
Please explain why. 

2. Provide an exemption for certain share scheme related transactions - MAR is (amongst other 
things) intended to preserve market integrity and ensure accountability in the event of attempted 
manipulation (Recital 4, MAR). Providing the market with notifications about small scale and low 
value transactions that investors are not really interested in does not help preserve market integrity 
or assist with accountability. It potentially distracts investors and regulators from the more important 
notifications. There are a number of share plan related transactions that we believe, by their nature, 
should be exempt from the notification requirement. These are transactions that are unlikely to be 
of any real interest to investors (or regulators from a market abuse perspective). They are often 
transactions pursuant to shareholder approved arrangements but they create regular notification 
requirements. These include: 

a. Acquisitions of securities under an employee savings scheme where those acquisitions are 
planned under the scheme to occur at regular intervals. In the UK, all-employee share 
purchase and matching plans, such as the tax-advantaged Share Incentive Plan, would fall 
into this category – these have relatively low value upper individual participation limits. 

b. Acquisitions of securities (including grants of rights to acquire securities in the future) under 
an employee savings scheme that is open to all or most employees. In the UK, this would 
include all-employee share purchase plans structured as rights to shares in the future, with 
a one-off rather than regular purchase, such as the tax-advantaged Save As You Earn 
plan. These schemes are often offered on an annual basis and they also have relatively 
low value upper individual participation limits. 

c. Acquisitions of securities by way of dividend reinvestment, where the PDMR/PCA has 
entered a standing commitment to reinvest dividends in securities. 

d. Sales of securities acquired pursuant to an employee scheme, where those securities: 
i. are the only securities being sold by or on behalf of the PDMR/PCA at that time; 

and 
ii. are being sold to raise funds to cover taxes and/or social security contributions (or 

similar) and/or exercise monies, in each case arising in connection with the 
acquisition of the securities (or participation in the employee scheme). 

 
3. Financial rather than calendar year - to assist with the burden on companies, we suggest that the 

annual limit could be tied to the company’s financial year rather than automatically being the 
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No. Question Answer 
calendar year (in the UK many companies have different financial years to the calendar year). For 
any financial year that is not 12 months (which may be the case if the company changes its 
financial year, for example) the limit could be pro rated accordingly. This would fit with the normal 
cycle on which companies monitor transactions and the cycle on which they regularly grant awards 
under employee schemes and we cannot see that this would adversely impact investors or 
regulators. 

 
We believe these measures, taken together, strike an appropriate balance between the interests of 
stakeholders and regulators, and the burden placed on individuals and companies. 
 
We have considered whether it would be appropriate to have a “per transaction” rather than aggregate 
threshold, although we see the potential for abuse here (e.g. by splitting purchases and sales) and 
appreciate that this would therefore likely require anti-avoidance measures as well. We therefore believe 
that our suggestions (1-3 above) would provide a more robust system. 
 
We agree with the proposed amendment to MAR, due to come into force in around December 2020, that 
will provide for the deadline for the issuer notification to run for 2 days from the PDMR/PCA’s notification to 
the issuer. This is a welcome change to address an issue arising from the original drafting of MAR: with the 
deadline for both the PDMR/PCA’s notification to the issuer and the issuer’s notification to the market 
running for the same 3 day period, the issuer could be unable to meet its deadline if the PDMR/PCA did not 
notify until the end of the 3 days. This will be resolved with the proposed change. 

2. PDMR prohibition 
 Q 53: Did you identify elements of Article 19(11) 

of MAR which in your view could be amended? If 
yes, why? Have you identified alternatives to the 
closed period? 
 

In our view, companies are now well equipped and used to determining their closed periods in accordance 
with MAR and the ESMA Q&As on MAR, and this process should therefore be left as it is. 

Q 54: Market participants are requested to 
indicate if the current framework to identify the 

See answer to Q53. 
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No. Question Answer 
closed period is working well or if clarifications are 
sought. 

Q 55: Please provide your views on extending the 
requirement of Article 19(11) to (i) issuers, and to 
(ii) persons closely associated with PDMRs. 
Please indicate which would be the impact on 
issuers and persons closely associated with 
PDMRs, including any benefits and downsides. 

Extension to issuers 
We do not agree with the extension of the Article 19(11) prohibition to issuers themselves (i.e. to the 
PDMRs, and others, acting on behalf of the issuer). 
 
ESMA has been clear in the past that “since the actions of the PDMR, in their capacity of director or 
employee of the issuer, are not PDMR transactions for the account of a third party but transactions of the 
issuer itself, the prohibition of Article 19(11) is not applicable” (7.10, ESMA Q&As on MAR). 
 
PDMRs, normally in their capacity as directors/senior employees of the issuer, often operate employee 
schemes on behalf of the issuer. The operation of employee schemes is normally a cyclical well-trodden 
process, with grants, vestings, exercises, sourcing arrangements1 and transfers of securities (for example) 
all occurring at regular and often predetermined intervals during the company’s financial year, which may 
(particularly for the UK all-employee plans) include during the two MAR closed periods each year where 
there are monthly acquisitions. There is no mischief or market manipulation in the normal operation of such 
plans and so to restrict all actions of the issuer in relation to these plans during set periods of the year 
would be disproportionate, requiring potentially significant re-evaluation of and changes to systems and 
processes. 
 
It should be remembered that individuals acting on behalf of the issuer are still subject to the provisions of 
Article 14 if they actually possess inside information and act on the basis of that information. This appears 
to us to be sufficient and proportionate protection against any form of market abuse in these circumstances 
(particularly against the onerous and uprooting effect that extending the Article 19(11) prohibition to issuers 
may have). 
 

 

1 Sourcing arrangements in relation to employee schemes consist of buying shares on-market for intended future use under employee schemes. 
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No. Question Answer 
If Article 19(11) is, nonetheless, extended to issuers, for the reasons set out above we would recommend 
that employee schemes are specifically exempted from the issuer prohibition. 
 
Extension to PCAs 
This is not our core area of specialism but we wanted to note the additional burden this would place on 
PDMRs, in terms of keeping their PCAs up to date with all closed periods. 
As above, PCAs are likely to be caught by Article 14 if they actually possess inside information and transact 
on the basis of that information. 

Q 56: Please provide your views on the extension 
of the immediate sale provided by Article 
19(12)(a) to financial instruments other than 
shares. Please explain which financial instruments 
should be included and why. 

We agree with the proposed extension to all financial instruments. 

Q 57: Please provide your views on whether, in 
addition to the criteria in Article 19(12)(a) and (b), 
other criteria resulting in further cases of 
exemptions from the closed period obligation 
could be considered. 

Article 19(12)(b) of MAR provides for an exemption for transactions made under, or related to, an employee 
share or savings scheme. This is supplemented by Commission Delegated Regulation (EU) 2016/522 
(Delegated Regulation), which contains further exemptions for trading during a closed period. In particular, 
Article 9 of the Delegated Regulation contains a non-exhaustive list of exemptions, including four that relate 
specifically to trading in relation to certain types of employee schemes. 
 
In our experience, companies are managing to navigate MAR and the Delegated Regulation and are now 
mostly able to get themselves comfortable with qualifying for exemptions that are necessary for the normal 
operation of employee schemes in closed periods, in line with general practices before MAR. Having said 
this, we think that improvements could be made to make the specific exemptions clearer. This will reduce 
administrative and other costs for issuers seeking to ensure certain operations are within exemptions. 
 
We should stress that we welcome the fact that the list of exemptions in Article 9 of the Delegated Regulation 
is clearly non-exhaustive and we would strongly recommend that this list remains non-exhaustive, given the 
wide variety of employee schemes and arrangements that may be operated across the EEA. 
 



 

SPL – ESMA consultation paper - MAR review report Page 6 of 10 29 November 2019 

No. Question Answer 
It might be helpful at this stage to explain the variety of “transactions” that can occur in relation to employee 
schemes that we believe (depending on the context) can be caught by the Article 19(11) MAR prohibition 
(and/or the insider dealing prohibition). These are wider than merely straightforward acquisitions or disposals 
of securities, and they would include: the receipt of rights to securities in the future (including an individual’s 
acceptance of those rights); vesting of those rights (i.e. the securities becoming transferable to the individual); 
exercise of those rights (i.e. the individual calling for the transfer of the securities to which they are entitled); 
transfer of the securities on vesting/exercise; an individual’s decision to apply to invest in securities (i.e. when 
the financial decision is taken to participate in an employee savings scheme to purchase securities); a grant 
of upfront securities, subject to forfeiture; and cessation of those forfeiture provisions. 
 
Our suggestions for improving the existing employee scheme exemptions are set out below, although we 
strongly maintain that these should be incorporated only as part of a non-exhaustive list of potential 
exemptions. 
 

1. Article 9(a) of the Delegated Regulation 
 

In our experience, employee schemes do not themselves specify the amount of financial instruments to be 
awarded or granted or the basis on which such amount is calculated with no discretion for the company to 
decide (required by 9(a)(i)). Instead, schemes will normally set a maximum limit (aggregate and/or individual) 
on the number of financial instruments that can be awarded.  
 
In addition, 9(a)(ii) requires the PDMR to have no discretion in accepting the award. In a climate of increasing 
corporate governance and more and more onerous terms being included in awards (e.g. holding periods, 
malus and clawback), it is becoming common for companies to require recipients of an award to accept the 
terms of that award. This may be achieved by the participant giving express acceptance (by electronically or 
physically signing), or deemed acceptance (due to the participant not refusing the award).  
 
Both of these points make the exemption unworkable as currently drafted, in our view.  
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No. Question Answer 
Where awards are being granted in the normal course of a company’s annual employee scheme cycle, 
subject to the limits set out in the scheme, we would maintain that there is no mischief. Perhaps the exemption 
could be updated to provide for these parameters rather than (a) the amount / method of calculation being 
set out in the plan with no discretion for the company to decide and (b) the participant not having discretion 
to accept. 
 

2. Article 9(b) of the Delegated Regulation 
 
As with the above response, it would be unusual for a grant to be pre-planned to the extent the group of 
recipients and amount of financial instruments is unequivocally known far ahead of the grant. It might be 
helpful, instead, to refer to methods for determination/calculation of the group of recipients (e.g. all those who 
have submitted valid applications to participate) and the amount of financial instruments (e.g. the individual’s 
contribution, divided by the share price at the relevant time). 
 

3. Article 9(c) of the Delegated Regulation 
This exemption requires a PDMR to give an irrevocable exercise instruction at least four months’ before 
expiration of an option. In practice, this exemption has not proved useful due to the excessive nature of the 
four month notice requirement. It is not clear why four months has been chosen. This exemption would be 
more useful if it allowed exercises on the date an option would otherwise lapse, without requiring any 
particular notice period. We cannot see any particular mischief here. 
 

4. Article 9(d) of the Delegated Regulation 
We welcome this exemption as drafted. It is useful in relation to employee savings schemes with regular 
purchases, such as the UK tax advantaged Share Incentive Plan. 
 

5. Exemption for sales to cover tax  
It would be helpful to have a clear exemption in Article 9 of the Delegated Regulation for sales of securities 
acquired pursuant to an employee scheme, where those securities are being sold to raise funds to cover 
taxes and/or social security contributions (or similar) and/or exercise monies, in each case arising in 
connection with the acquisition of the securities (or participation in the employee scheme).  Where employees 
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acquire securities pursuant to an employee scheme, a liability to taxes and social security contributions 
normally arises and it (and any requirement to pay an exercise price) is often met by the sale of sufficient 
shares to cover the amounts required. The relevant tax and social security contributions (or similar) are 
normally payable by the employing company and the individual needs, within a short timeframe, to put the 
company in funds for these for it to make payment to the relevant revenue authorities to avoid either the 
company or the employee being in default of tax obligations. If the monies are not raised by a sale of 
securities, the individual may be required to self-fund the amounts required from salary payments or other 
cash savings, which is a burdensome process and potentially puts the individual in financial difficulty (and 
perhaps not sufficient to qualify for the exceptional circumstances required by the exemption in Article 8 of 
the Delegated Regulation).  
 
Article 9(c) of the Delegated Regulation already envisages permitting sales of shares generally where the 
conditions for that exemption are met, i.e. where an option is exercised during a closed period (on four 
months’ notice). 
 

6. Exemption for trading plans 
It would be helpful to have a clear exemption in Article 9 of the Delegated Regulation for dealing in securities 
under a trading plan. This is a written plan entered into between the PDMR and a third party for the acquisition 
and/or disposal of securities by the PDMR, where the plan either (a) specifies the amount, price and date for 
the trading of the securities, (b) gives discretion to the third party or (c) sets the parameters/method for 
determining the amount, price and date for the trading of the securities, provided the PDMR does not enter, 
cancel or amend the trading plan in a closed period or when they have inside information. We see no mischief 
in such an exemption, as the principles are similar to those in Article 9(d), apart from the regularity of the 
dealings. Trading plans remove the need/ability for the PDMR to make a decision during closed periods. 
 

7. Exemption for all-employee schemes 
An exemption in Article 9 of the Delegated Regulation for transactions (e.g. invitations, applications, grants, 
vestings, exercises, sales for tax) in connection with all-employee schemes would be welcome. As schemes 
that are open to all or most employees, these schemes are not really a risk in terms of market abuse and so 
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No. Question Answer 
do not need to be prohibited during these periods. They are also normally of low value as they generally have 
low monthly/annual participation limits. 
 

8. Article 9 Delegated Regulation - right to permit 
It would be helpful to clarify that the “right to permit” transactions in the situations listed in Article 9 does not 
require any particular permission to be granted by the issuer. Article 9 opens with the following words: 
“The issuer shall have the right to permit the person discharging managerial responsibilities within the issuer 
to trade on its own account or for the account of a third party during a closed period, including but not limited 
to circumstances where that person discharging managerial responsibilities…” 
We would like there to be clarity that the reference to “right to permit” in this opening sentence does not 
require any particular formal permission or clearance to be given by the issuer and that permission or 
clearance can be given in general terms as well as on an ad hoc basis. For example, companies may have 
a written dealing policy that allows transactions in specified circumstances within closed periods. We assume 
this would be considered sufficient to qualify as a “right to permit”. This point may be more appropriately dealt 
with by confirmation in the form of an ESMA Q&A rather than a legislative change. 
 

9. Article 7 Delegated Regulation - separate requirements 
We believe that Article 7(1)(a) and Article 7(1)(b) are separate conditions (so that if one but not both of the 
conditions is met), transacting in the closed period is permitted. For clarity, the word ‘or’ should therefore be 
added at the end of Article 7(1)(a). 
 

10. Article 19(12)(b) MAR - employee schemes 
We do not see why this exemption should not apply to employee schemes relating to financial instruments 
other than shares. We therefore believe the reference to employee “share” schemes should be updated to 
remove the word “share”. 
 
It would also be helpful to clarify the relationship between the apparently broad exemption for employee share 
schemes in Article 19(12)(b) MAR and the specific exemptions in Article 9 of the Delegated Regulation. We 
assume that the exemptions in Article 9 are examples of the situations in which Article 19(12)(b) MAR applies. 
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No. Question Answer 
This may be more appropriately dealt with by confirmation in the form of an ESMA Q&A rather than a 
legislative change. 
 

11. Exemptions to Article 14 MAR (insider dealing) 
Whilst strictly outside the scope of this review, it would be helpful to have a similar list of (non-exhaustive) 
exemptions for employee schemes from the prohibition on insider dealing, on the basis that these are 
situations in which inside information is not being used to the individual’s advantage (Recital 23 MAR). This 
is particularly relevant for issuers who want to grant awards in accordance with their normal annual cycle but 
where those who act on behalf of the issuer possess inside information at that time. Not granting at the normal 
time might put employees/investors on notice that inside information exists (if awards cannot be granted). 
There used to be an exemption in the UK before MAR to allow grants of awards in these circumstances. 
 
If it is not possible to have a list of exemptions similar to the MAR closed periods ones, we would particularly 
welcome the following specific exemptions from the prohibition on insider dealing: 

• A grant under an employee scheme in a manner broadly consistent with past practice where the 
grant cannot reasonably be made at another time and/or failure to make the grant would be likely to 
indicate to employees and/or the market that there is inside information in relation to the issuer. 

• Transactions in connection with the operation of all-employee share plans. These generally operate 
on a regular basis, according to set timetables and have low grant levels (see above for the rationale 
on why there is no particular mischief here). 

• Sales of securities acquired pursuant to an employee scheme, where those securities are being sold 
to raise funds to cover taxes and/or social security contributions (or similar) and/or exercise monies, 
in each case arising in connection with the acquisition of the securities (or participation in the 
employee scheme) – see above for above for the rationale on why there is no particular mischief 
here. 

 
As an organisation representing a large cross-section of the share schemes legal profession in the UK, we 
would be happy to offer drafting input and assistance in relation to any new or amended exemptions that may 
be adopted or any new ESMA Q&As, if that would be helpful. We would also be happy to discuss by 
telephone. 

 


