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Questions for the Annual Technical Meeting between Share Plan Lawyers and HMRC 
 on 29 January 2015  

at the offices of Freshfields Bruckhaus Deringer, 65 Fleet Street, London 
starting at 1.15pm 

 
All statutory references are to ITEPA (as amended by Finance Act 2014) unless otherwise stated. 
 

1. GENERAL 

1.1 HMRC share schemes team 

There have been some changes in personnel within the HMRC share schemes team over 
the past year, and so it would be helpful if HMRC could please provide an update on these 
changes and also confirm the points of contact for questions?  

1.2 Share scheme manuals 

We understand that HMRC is currently undertaking (or is intending to undertake) a full review 
of the Employee Share Scheme Manuals. 

Please can HMRC provide us with any further information on this? 

2. CSOP 

2.1 Parallel options  

It has long been accepted practice for a company to grant “parallel” share options, one under a 
CSOP and the other under a non-tax-advantaged option scheme. To the extent that one option 
was exercised, the other would lapse. 

It is understood that HMRC took the view that the lapse provisions could not be included in the 
rules of the CSOP because they would have been a feature which was “neither essential nor 
reasonably incidental to the purpose of providing benefits for employees and directors in the 
nature of share options”. 

Now that this wording (formerly in paragraph 5 of Schedule 4) has disappeared, can 
HMRC confirm that when parallel options are granted there is no objection to including 
lapse provisions in the rules of the CSOP? 

2.2 Notification of terms of options  

Separately from having to give details of any restrictions applicable to shares under tax-
advantaged options, paragraph 21A of Schedule 4 also provides that certain terms of an option 
must be stated at the time the option is granted. Some of these terms are difficult to express 
briefly on an option certificate, for example the times at which the option may be exercised and 
the circumstances in which the option will lapse or be cancelled.   

A Can HMRC confirm that it would be sufficient for these terms be incorporated into 
the option certificate by reference, for example by cross-referring to the scheme 
rules or the company's articles? 

In its fifth Employment-Related Shares and Securities Bulletin, HMRC confirmed that it is not 
necessary to attach hard copies of documents incorporated by reference into an EMI option 
agreement, and that instead the agreement must only state where the participants can obtain or 
access them.   
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B Therefore, in respect of CSOP option certificates, can HMRC also confirm that 
copies of the scheme rules, performance conditions, or any other relevant 
documents do not need to be provided to participants, but instead the option 
certificate can state that these can be provided on request? 

2.3 Death  

At ESSUM42330, HMRC has provided the following commentary on the application of the 
provisions on death applicable to CSOP options (paragraph 25 of Schedule 4).  

“A provision for option exercise triggered by the death of the option-holder is optional to 
include in plans. Where it is included, however:- 

• The length of the option exercise period is a fixed twelve month minimum period 
regardless of any other option exercise provision in the plan (that includes the 
'no exercise more than 10 years after grant' provision). 

• The one exception to this is where a plan contains an exercise provision on a 
company winding-up when a 12 month option exercise period may be impossible 
to provide. 

• The option exercise period cannot exceed 12 months after the date of death 
(paragraph 25).” 

We agree with HMRC that the insertion of a provision for option exercise after death is 
optional. 

The HMRC conclusion on the interpretation of paragraph 25 leads to the following practical 
difficulties for companies (amongst others): 

• the company may have been subject to a takeover or other corporate event before the end 
of the 12 month exercise window is completed, following which it may no longer be 
appropriate for the shares to be issued to the personal representatives (either for the PRs 
or the company) because the exit around which the plan was designed has already 
occurred or (if the plan was not an “exit-only” plan) it is a completely differently owned 
company;  

• solutions to deal with option exercises after a corporate event may be  disproportionately 
difficult to the problem in practice; and 

• the ability to exercise after the original (10 year) lapse date of the options  may cause 
adverse accounting consequences.  

One possible construction of paragraph 25(2) is that it does not specifically require that there be 
a 12 month exercise window, it refers to “…must permit the exercise of options at any time on 
or after death but not later than 12 months after" the death.   

An arguable construction is that the words "not later than" allow companies to set a shorter 
exercise window than 12 months and/or to curtail that exercise window where options lapse 
under other provisions.  

Further, a common sense interpretation of the provision is that the death provision does not 
require a possible extension to an option in the last year of its normal life or where an option 
would have otherwise lapsed.    

Further it is not obvious that Condition A requiring exercise not later than the 10th anniversary 
of grant in s. 524(2)(b) is subject to para 25 Schedule 4.  
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Please can HMRC comment on the above? 

2.4 Malus/Clawback  

Please can HMRC confirm the extent to which malus can feature in CSOP plans and what 
are the conditions that must be satisfied for it not to prejudice tax-favourable treatment? 

Similarly, to what extent can clawback feature in CSOP plans and what are the conditions 
that must be satisfied for it not to prejudice tax-favourable treatment? 

An example of clawback wording is enclosed as an Appendix to these questions.  

3. SIP 

3.1 Sale on a tax-advantaged basis as a result of a cash offer  

The following question relates to an actual scenario where one shareholder insisted on a 
different form of consideration instead of cash consideration in the context of a takeover of an 
AIM quoted company. The different form of consideration comprised an asset. Hence section 
498(5) was not satisfied. It was therefore proposed that a separate offer be made in respect of 
the SIP shares such that they could not elect to receive the alternative consideration. 

Section 498(3) allows the sale of SIP shares on a tax-advantaged basis as a result of a cash offer 
that satisfies certain conditions. One of these conditions (section 498(5)) is that there must not 
have been a course of action open to the participant to receive other assets.   We note that this 
provision is to ensure that tax relief is only available where the SIP participants have no choice 
but to accept cash in respect of their SIP shares.  The requirement is, however, potentially very 
wide.   

For example, assume a takeover takes place on the basis that shares are offered for non-SIP 
shares but an equivalent cash only offer is made for SIP shares.   In theory, a SIP shareholder 
could withdraw his shares from the SIP trust (triggering a tax charge) but then participate in the 
offer for non-cash assets. This course of action is unlikely to make financial sense and is not one 
that SIP shareholders would be intended or expected to take.   

Please can HMRC confirm that the possibility of a SIP shareholder taking such action 
does not prejudice the tax treatment for all SIP shareholders and that section 498(5) looks 
specifically to what is offered in respect of shares that are within the SIP trust? 

3.2 What counts as “salary” for paragraph 43(4), Schedule 2  

It is understood that HMRC now accepts that ‘maternity pay’ counts as ‘salary’ for these 
purposes. Could guidance or confirmation be given as to what else does and does not count 
as ‘salary’? In particular, could HMRC consider the treatment of amounts paid as 
pension contributions under new-style ‘auto-enrolment’ arrangements; tax-free bonuses 
paid by an ‘employee-ownership trust’; sick pay; and any other form of earnings which 
HMRC has had to consider for this purpose? 

4. EMI 

4.1 Splitting one class of shares into two classes  

Assume two shareholders own the entire issued share capital of a company – say 100 ordinary 
shares, which are currently of one class only.  For commercial reasons, a venture capitalist 
taking a minority stake requires the share capital to be divided into two classes to allow it to 
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receive a priority return and that this should occur by the existing shares becoming two new 
classes of share – As and Bs. 

If the company had granted EMI options, the effect of the reorganisation should be that the 
optionholder now has an option to acquire A shares and B shares in appropriate proportions.  
Please can HMRC confirm that this is a reorganisation of share capital which falls outside 
the provisions of a disqualifying event within section 536(1)(d)? There will have been no 
change in value etc of the shares under option. While in general parlance the ordinary shares 
may have “converted” into A and B shares, this does not seem to have been a conversion in 
technical terms as the shares had no intrinsic right to become other shares, though this does beg 
the question of (a) what a conversion actually is for the purposes of the EMI legislation and (b) 
whether it is right as a policy matter to penalise conversions which can trigger disqualifying 
events without any change in the value of shares under option, unlike other capital changes 
where a change in the market value is necessary to cause problems.   

It may be possible to structure the transaction differently so that there is, instead, a bonus issue, 
but this is more cumbersome and, as stated above, there seems no valid reason why a 
“conversion” in the non-technical sense referred to above should automatically produce the 
unfavourable tax result that it would otherwise do. 

Please could HMRC comment on the above? 

4.2 Demerger  

Following a demerger, it is common to implement a share consolidation so that the number of 
existing shares is reduced (broadly) in proportion to the value that has left the company because 
of the demerger. So, if (say) 20% of the value of the company were transferred by way of a 
demerger, the number of shares in issue would be reduced by 20%. However, the number of 
shares under option would not be reduced to preserve their value. 

Please can HMRC confirm that this is not a disqualifying event for EMI purposes? 
Although the consolidation falls within sections 537(2)(a) and (3), it does not fall within section 
537(2)(b). Section 536(1)(c) says that it will be a disqualifying event if both section 537(2) and 
(3) apply. The condition in section 537(2)(b) is not met and therefore section 537(2) does not 
apply. Accordingly, it appears that there is no disqualifying event in these circumstances. Even 
if this argument is not accepted, we would argue that the purpose of the share consolidation is to 
“maintain” the value of the shares and so that the fact that the consolidation in isolation would 
increase the value of the shares should not be divorced from the prior decrease in value of the 
shares due to the demerger.  

4.3 Roll-over – differences compared with other “tax-advantaged” schemes 

A company (Target) is to be acquired by a 100% subsidiary (Purchaser) of another company 
(Parent).  The consideration for the shares in the Target is shares in the Parent.  

Employees in the Target have EMI options over Target shares.  It is proposed that these are 
rolled over into options over shares in Parent. 

EMI legislation 

Paragraph 41 of Schedule 5 states that, in order for the new option over shares in Parent to be 
treated for the purposes of the EMI legislation as a "replacement option", the optionholder must 
"by agreement with the acquiring company, release his rights under that option (the old option) 
in consideration of the granting to him of rights (the new option) which are equivalent but relate 
to shares in the acquiring company". 
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In this case, the new option will be over shares in Parent and not over shares the in the acquiring 
company, i.e. the Purchaser.  It would seem that in these circumstances, the new option would 
not be a qualifying replacement option and that the EMI tax advantages would be lost. 

CSOP/SAYE legislation 

Equivalent wording in the CSOP legislation (Paragraphs 26 and 27 of Schedule 4) allows 
replacement options to be granted over shares in the acquiring company itself or over shares in a 
company which has control of the scheme organiser.   

In the scenario outlined above, if employees in the Target had instead held CSOP options they 
could (with the appropriate consent and provided that the other provisions of Paragraphs 26 and 
27 are complied with) have rolled these over into CSOP options over shares in the Parent (i.e. a 
company that has control of the scheme organiser) such that the new options would be treated as 
having been granted at the time when the old options were granted and the CSOP tax 
advantages preserved.    

Similar provisions are set out in the SAYE legislation (Paragraphs 38 and 39 of Schedule 3). 

A Does HMRC agree that in the scenario outlined above it would not be possible for a 
qualifying replacement EMI option to be granted over shares in the Parent? 

B Can HMRC explain why the provisions in the EMI legislation are different from, 
and more restrictive than, the equivalent provisions in the CSOP and SAYE 
legislation?  There has been a lack of clarity in the responses we have received from 
HMRC to date and the Manual does not shed any light on this. 

C Is there any possibility that the EMI legislation could be amended so that it reflects 
the wider wording in the CSOP and SAYE legislation? 

5. “TAX-ADVANTAGED” PLANS - GENERAL 

5.1 CSOP and SAYE: Discretion to allow exercise within 20 days before or after a change of 
control  

Paragraphs 25A(7A)-(7D) of Schedule 4, as inserted by Finance Act 2014, state that a scheme 
"may provide" a right of exercise within 20 days after a change of control if the shares to which 
an option relates would no longer meet the requirements of Part 4 of Schedule 4 after the change 
of control. 

Similarly, paragraphs 25A(7E)-(7F) of Schedule 4, as inserted by Finance Act 2014, state that a 
scheme "may provide" that an option which is exercised during the period of 20 days prior to a 
change of control is to be treated as if it had been exercised within the six month period 
following the change of control.  In order for this provision to apply, the scheme rules would 
have to allow a right of exercise within 20 days prior to a change of control. 

ESSUM44500 says that it is acceptable for the right of exercise to be subject to a discretion in 
these circumstances, if applied on a fair and reasonable basis. 

We assume, therefore, that scheme rules may provide for a right of exercise within 20 days 
before or after a change of control to apply only where the board of the company so determines 
(acting fairly and reasonably). The decision could then be taken if and when a change of control 
occurs. This would give the company the flexibility, for example, to decide (acting fairly and 
reasonably) not to allow exercise prior to a change of control if there would be no tax advantage 
to be gained from it. This would be the case, for example, if there is a general offer and the 
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listing of the target shares is maintained until the close of the compulsory acquisition period so 
that the scheme shares continue to satisfy the requirements of Schedule 4 after the change of 
control. 

Rules may similarly contain a discretion as to whether the option can lapse at the end of the 20 
day period, again if applied on a fair and reasonable basis. 

Similar points arise in relation to SAYE schemes.  

Please could HMRC confirm that these assumptions are correct? 

Companies may also want to exclude a right of exercise within 20 days before or after a change 
of control (or within 6 months after the change of control) where the change of control occurs as 
part of an internal re-organisation. Please could HMRC also confirm that this is acceptable? 

ESSUM35831 and ESSUM44500 now confirm that the terms of existing options may be 
amended to allow exercise in the period of 20 days after a change of control (pursuant to 
paragraph 37(6B) of Schedule 3 and paragraph 25A(7B) of Schedule 4).  However, the manuals 
include a cross reference only to paragraph 37(6B)/paragraph 25A(7B); they are silent on 
whether existing options can be amended to allow exercise in the period of 20 days before a 
change of control (pursuant to paragraph 37(6E) of Schedule 3 and paragraph 25A(7E) of 
Schedule 4). The rationale for these amendments being able to be made to existing options (i.e. 
that no new right of exercise is created, with the amendment only making a de minimis change 
to the timing of exercise) appears to apply equally to both the before and after grace periods, 
particularly as any exercise in the "before" period is conditional on the change of control 
occurring (at which point the existing right of exercise arises).  

Please could HMRC confirm that existing options can be amended to allow exercise in the 
period of 20 days before a change of control, as well as after (and update the manuals 
accordingly)? 

5.2 CSOP and SAYE: Exercise of an option not in reliance on paragraph 37(6E) of Schedule 3 or 
paragraph 25A(7E) of Schedule 4  

Paragraph 37(6F) of Schedule 3 and 25A(7F) of Schedule 4 state that the scheme must provide 
that, where an option is exercised within 20 days prior to a change of control "in reliance on 
[paragraph 37(6E)/25A(7E)] in anticipation of" a change of control taking place, then, if the 
change of control does not in fact take place within 20 days of the exercise, that exercise is to be 
treated as having had no effect.    

Presumably, therefore, where options are exercised within 20 days prior to an expected change 
of control which does not then occur, a distinction may be drawn between those options which 
are exercised in reliance on paragraph 37(6E)/25A(7E) and those which are not? For example, a 
participant who holds a CSOP option which was granted more than three years earlier may 
exercise that option and want the exercise to stand even if the change of control does not go 
ahead.  Also, where the change of control occurs during a normal SAYE maturity period, an 
optionholder may wish the exercise to be effective irrespective of whether the change of control 
goes ahead.  

A Can HMRC confirm that where options are exercised within the 20 days prior to an 
expected change of control which does not then occur, options exercised in reliance 
on paragraph 37(6E) of Schedule 3 or paragraph 25A(7E) of Schedule 4 (where the 
exercise does not take effect) can be distinguished from options exercised pursuant 
to other exercise provisions (where the exercise remains effective)?   
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B This distinction may be clear from the face of the exercise documentation, but in the 
event that it is not companies may wish to ask optionholders to confirm which 
treatment should apply.  Can HMRC confirm that this would be acceptable if the 
confirmation is sought from optionholders prior to the end of the relevant 20 day 
period? 

5.3 Exercise of options on a company event  - permitted period for exercise  

Historically, companies have been free to choose whether or not to include in a CSOP scheme a 
right of exercise on a company event, and if such a right is included, companies have been free 
to define the period of exercise that is permitted and to provide for lapse at the end of that 
period. 

This remains the case (see, for example, the example given in ESSUM44520 which refers to a 
CSOP being able to provide for an option to become exercisable on a court sanctioning a 
scheme of arrangement, during the period between the court sanction and the scheme of 
arrangement becoming effective, with the option then lapsing on the scheme of arrangement 
becoming effective if not exercised). 

However, the new paragraph 25A of Schedule 4 now sets out the circumstances in which a 
CSOP scheme may provide for options to be exercised, on a tax-advantaged basis, in the event 
of a company event.  In doing so, paragraph 25A refers to permitted periods of exercise 
following the defined company events, being the maximum periods which CSOP schemes may 
permit for options to be exercisable on a tax-advantaged basis.  For example, paragraph 25A 
states that schemes may provide for options to be exercisable within six months of the date of 
the court sanction of a scheme of arrangement.   

Paragraph 25A does not, however, include any requirement that options must be capable of 
exercise "at any time" during (or, put another way, throughout) the exercise periods referred to 
in paragraph 25A, so that a provision in a CSOP scheme permitting exercise following a defined 
company event would comply with paragraph 25A provided that the permitted period for 
exercise is no longer than the maximum period specified in paragraph 25A.   

For example, CSOP schemes commonly permit exercise following a change of control by 
general offer for a period of less than six months, following the sanction of a scheme of 
arrangement during the period until the scheme of arrangement becomes effective, and 
following a "squeeze-out" right being triggered during a period of one month.  In each case, the 
periods are designed to ensure that options can be exercised in time to ensure that the resulting 
shares can be acquired by the purchaser, with unexercised options then lapsing at that point.  

Can HMRC confirm that CSOP schemes drafted to allow exercise during a period 
following a company event that is shorter than the maximum period specified in 
paragraph 25A of Schedule 4 will be considered to be within paragraph 25A, with the 
effect that options exercised pursuant to such a provision will be considered capable of 
benefitting from tax relief under section 524(2E) (provided all the other relevant 
conditions are met)? 

Similar issues also apply to SAYE schemes, where exercise periods after corporate events 
have similarly been reduced with options lapsing at the end of the shortened exercise 
period. 
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5.4 Non-UK company reorganisations and equivalent overseas legislation – exercise rights and 
rollover  

CSOPs and SAYE plans established by non-UK companies which were approved prior to 6 
April 2014 may include exercise rights on a corporate event defined by reference to overseas 
legislation that is equivalent to the UK provisions referred to in Schedule 3 and Schedule 4 
(either by referring to the specific overseas provisions, or by using a term such as "or equivalent 
overseas legislation").  HMRC has now confirmed that existing plans that include a provision 
drafted in this way either (i) can continue to be operated, including granting further options, in 
accordance with their existing terms as were originally approved by HMRC (so that a right of 
exercise can be triggered by the occurrence of a corporate event as described in the existing 
rules), without HMRC seeking to enquire into (or impose penalties in respect of) such plans as a 
result of such provisions; or (ii) as referred to in ESSUM44515/34810, can be amended to 
replace the reference to the overseas equivalent legislation with a reference to a "non-UK 
company reorganisation arrangement", and that such amendment can apply to existing options 
without this constituting the grant of a new right. 

However, in addition to defining exercise rights in this way, such schemes would normally also 
contain wording that permits rollover on the occurrence of a corporate event under the 
equivalent overseas legislation (again, either by referring to the specific overseas provisions, or 
by using a term such as "or equivalent overseas legislation").  It appears the same treatment that 
HMRC has indicated is acceptable in respect of the exercise events should be able to apply 
equally to the roll-over provision. 

A Please can HMRC confirm that where a pre-6 April 2014 CSOP/SAYE scheme 
permits option rollover on the occurrence of an event pursuant to legislation that is 
the overseas equivalent of the UK law reorganisation (either by referring to the 
specific overseas legislation or through the use of wording such as "or equivalent 
overseas legislation"), the company either: (1) can continue to operate the scheme, 
including granting further options, in accordance with such provision on the terms 
as approved by HMRC, so that the company would be permitted to effect a tax-
advantaged roll-over pursuant to the provision as currently drafted; or (2) amend 
the rollover provision to refer instead to a non-UK company reorganisation 
arrangement without such amendment amounting to a re-grant of existing options?  

B Please could HMRC update the manuals in respect of SAYE and CSOP schemes 
approved prior to 6 April 2014 expressly to refer: (i) to the possibility of such 
schemes continuing to be operated on the basis of the existing wording (referring to 
the equivalent overseas legislation), both in respect of the exercise trigger and the 
roll-over provision; and (ii) to the possibility of amending the roll-over provision (as 
well as the exercise provision) to refer instead to a non-UK company reorganisation 
arrangement without such amendment amounting to a re-grant of existing options? 

5.5 "Overseas equivalent legislation" wording  

It is our understanding that HMRC's view is that new CSOPs and SAYEs cannot include 
exercise (or rollover) provisions on a corporate event defined by reference to equivalent 
overseas legislation (including legislation, such as that of Ireland, Jersey and Bermuda, 
which HMRC previously accepted was equivalent) and for exercise in reliance on those 
provisions to obtain tax favourable treatment under the non-UK company reorganisation 
rules set out above.  Can HMRC confirm this is its position, or is HMRC able to confirm 
that it would not seek to enquire into (or impose penalties in respect of) new schemes 
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which include rights of exercise and/or rollover defined by reference to equivalent 
overseas legislation? 

Given the significant uncertainties with the non-UK company reorganisation arrangement 
concept (see below), changing HMRC practice to cease to allow companies to include exercise 
rights on a corporate event defined by reference to equivalent overseas legislation will cause 
issues for companies in overseas jurisdictions wishing to establish new schemes or even renew 
existing schemes, which is particularly regrettable given that this change in practice derives 
from a tax simplification measure.  

5.6 Definition of "non-UK company reorganisation arrangement" and related issues  

The concept of a "non-UK company reorganisation arrangement" is defined in paragraph 47A 
of Schedule 3 and paragraph 35ZA of Schedule 4 as an arrangement under the law of a territory 
outside the UK which (a) gives effect to a reorganisation of the company's share capital by 
consolidation of shares of different share classes or the division of shares into different classes; 
and (b) which is approved by resolution of members of the company.  The concept is then used: 

(a) in paragraph 37(1) and (4) of Schedule 3 and paragraph 25A(1) and (6A) of Schedule 4, 
to require/permit schemes to include a right of exercise on a non-UK company 
reorganisation arrangement becoming binding;  

(b) in paragraph 38(2)(ba) of Schedule 3 and paragraph 26(2)(ba) of Schedule 4, to permit an 
exchange of options where a change of control occurs by virtue of a non-UK company 
reorganisation arrangement; and 

(c) in section 519(3A) and 524(2E) in relation to the tax relief on exercise. 

In particular: 

(i) paragraph 38(2) of Schedule 3 and 26(2) of Schedule 4 apply only where there is 
a change of control as a result of a non-UK company reorganisation 
arrangement"; and 

(ii) section 524(2E) provides that tax relief is available where a CSOP option is 
exercised on the occurrence of a non-UK company reorganisation arrangement in 
circumstances in which only cash consideration is received pursuant to the non-
UK company reorganisation, with no possibility of the optionholder having been 
able to receive other securities (section 524(2E)(c)(iia). Section 519(3A) has 
similar provisions. 

It appears that the concept of a non-UK company reorganisation arrangement must therefore 
include circumstances giving rise to a change of control and where the shareholder receives 
cash consideration for his original holding. 

A   Can HMRC confirm that a scheme of arrangement implemented to effect the 
acquisition (either by transfer or cancellation) of shares in the organising company 
which has similar features as a UK scheme of arrangement (eg. under Irish, Jersey 
or Bermuda law) can constitute a non-UK company reorganisation arrangement?  
Can HMRC confirm that this is the case whether the consideration received by the 
optionholder is shares or cash (as above, both of which are envisaged by the 
legislation)? 

B   Please could HMRC provide any other clarity as to what constitutes a non-UK 
company reorganisation, including what features should be present for a 
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reorganisation to be a "non-UK company reorganisation arrangement "? What 
examples can HMRC give of cases where, after having been approached by 
advisers, it has so far agreed that there has been a non-UK company reorganisation 
arrangement? Can HMRC confirm that the definition of "non-UK company 
reorganisation arrangement" covers the following common US transaction 
structures: 

(i) a merger whereby an existing US corporation merges into another US corporate 
entity and, pursuant to US state corporate law, ceases to exist following 
completion/closing of the transaction without specific approval of the shareholders 
of the existing US corporation; and 

(ii)   a spin off, effected by a group re-organisation taking place below the parent company 
level, and the spin-off subsidiary company then being spun-out from the group by 
means of a dividend of its shares out to the shareholders of the parent company? 

C HMRC has previously accepted that a scheme of arrangement can also constitute a 
general offer (so that the general offer exercise provision may be triggered).  Is 
HMRC able to formalise this view in guidance, in order that non-UK companies at 
least would be able to provide for a right of exercise to be triggered on a scheme of 
arrangement becoming effective? 

The right of exercise on the occurrence of a non-UK company reorganisation arrangement under 
both paragraph 37(1)/(4A) of Schedule 3 and paragraph 25A(1)/(6A) of Schedule 4 arises on a 
non-UK company reorganisation arrangement becoming binding, irrespective of whether or not 
the non-UK company reorganisation arrangement results in a change of control (so that a 
consolidation or division of shares that amounts to a non-UK company reorganisation 
arrangement would lead to a right of exercise, even where it is undertaken as part of an internal 
reorganisation of share capital with no change in ultimate ownership). 

For CSOPs, companies have complete discretion as to exercise rights, and so CSOPs can be 
drafted so that the right of exercise only arises where a non-UK company reorganisation 
arrangement results in a change of control.  In this case, the exercise trigger would still be 
included pursuant to paragraph 25A, albeit just in a more restrictive set of circumstances than 
the full range of circumstances permitted by paragraph 25A, and so that (subject to the other 
conditions being met), the tax relief under section 524(2E) would still be available. 

D  Please can HMRC confirm this is the case? 

This same issue arises in respect of SAYE options.   

E Please can HMRC confirm that SAYE schemes can be drafted to give a right of 
exercise on a change of control occurring by virtue of a non-UK company 
reorganisation arrangement only in circumstances where this results in a change of 
control, and that tax relief under section 519(3A) would be available (if all of the 
other conditions are met) where an option is exercised pursuant to such a provision? 

5.7 Restrictions attaching to shares  

Since 17 July 2013, it has been possible to grant options and make awards over shares under tax 
advantaged plans even though the shares are subject to restrictions.  The proviso to this is that 
participants are notified of the restrictions.  At the SPL group meeting with HMRC in January 
2013, HMRC was asked whether it would be sufficient to refer participants to the company's 
articles of association as is the case with EMI.  At the time HMRC stated that they were not 
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trying to over-complicate the process and commented that if the EMI route worked they would 
"probably" adopt this approach. 

The manual guidance in relation to EMI options reads as follows: 

"The option agreement can set out details of the restrictions on the shares, performance 
conditions or forfeiture conditions in the text of the option agreement itself. Alternatively, the 
details may be contained in another document attached to the agreement and incorporated into 
the agreement by reference to the document. Examples of other documents include: 

• the Articles of Association  

• the share scheme rules (where a formal scheme exists), or  

• a shareholders’ agreement which an option holder is required to enter into as a 
condition of exercising his option (if this exists).  

Where the details are included by reference to a separate document, the option agreement will 
need to specify the title of the document, when it was dated or adopted and the dates of any 
amendments" [ESSUM54300]. 

In its fifth Employment-Related Shares and Securities Bulletin, HMRC confirmed that it is not 
necessary to attach hard copies of documents incorporated by reference into an EMI option 
agreement. Instead, the agreement need only state where the participants can obtain or access 
them. 

The guidance in relation to SIP does not prescribe how restrictions should be notified to 
participants but simply says as follows: 

"Paragraph 75(2)(aa)/(3)(aa) states that if the shares awarded under the SIP are subject to any 
restriction, the Trustees must give the employee notice as soon as practicable after the award of 
shares giving details of the restriction." [ESSUM23465] 

The guidance in relation to both SAYE and CSOP reads as follows: 

"It must be stated at the time of grant whether or not the shares under option are subject to any 
restriction and if they are, details of the restriction must be stated…….. This means that the 
restrictions must be identified for participants and it is not sufficient for the company to refer 
generally to its articles of association or a shareholder agreement, for example." [ESSUM 
43460/33460] 

(a) Please can HMRC clarify how they interpret the requirement to give details of 
restrictions in respect of SIP, SAYE and CSOP? Can HMRC explain whether they 
expect companies to summarise the restrictions attaching to the shares within the 
option certificate/participation agreement (which will add to the size of such 
documents and potentially make them confusing for participants) or whether it is 
sufficient to do one of the following: 

(i) State in the option certificate/participation agreement that the shares are 
subject to restrictions and then refer participants to a separate document 
which is available electronically (such as a section of an online portal, an 
employee guide, or a summary of the articles of association available on an 
intranet); or 
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(ii) State in the option certificate/participation agreement that the shares are 
subject to restrictions and then refer participants to specific sections of the 
Articles/shareholders' agreement which are available electronically. 

(b) To what extent do HMRC expect participants to be alerted to restrictions imposed 
otherwise than by corporate documents (for example, restrictions on dealings in 
shares of listed companies imposed by the Model Code)? We note that the definition 
of restriction in the CSOP, SAYE and SIP codes is very wide and not confined to 
those that reduce share value.  However, HMRC guidance at ESSUM 47800 (in 
relation to CSOP schemes) describes a restriction as one that reduces the value of a 
share.  Can HMRC confirm that they will only expect restrictions to be described to 
participants if they are restrictions that reduce the market value of a share? 

(c) It would be possible to read the application of the Model Code as constituting 
restrictions for UK listed companies (and similarly blackout periods applicable to 
shares in US listed companies).   However, given that (pre-Finance Act 2013) the 
legislation expressly referred to the application of the Model Code or similar 
provisions as being permissible, please can HMRC confirm that it is not necessary 
to refer to these provisions when setting out restrictions applicable to shares?   

(d) Where the directors have the power to veto the transfer of shares but this power has 
been limited so that it will not be used in a discriminatory way, does HMRC expect 
this to be stated in the plan rules or option certificate/participation agreement? 

Further guidance on restrictions and how (and to what extent) they need to be communicated to 
participants would be welcome.  In the context of a private company, where many share plans 
provide for options to be exercisable only on an exit, a number of the restrictions applicable to 
the shares will cease to be relevant by the time the options are exercised.  To have to explain 
these in great detail at the time of grant might serve only to confuse the option holder further. 

5.8 Option adjustments 

Some existing tax-advantaged plan rules contain a rule stating that no adjustment to an option 
over unissued shares can result in the per share exercise price being less than the nominal value 
of a share.  This is to satisfy the requirement in the Companies Act that shares must not be 
issued at a discount to nominal value.  This will be incompatible with the new requirement in 
paragraph 28(3A) of Schedule 3 and paragraph 22(3A) of Schedule 4. We are unsure how this 
provision is to be dealt with in view of the automatic changes required by Finance Act 2014.   

Does HMRC expect such term to be treated as deleted or instead retained in the plan rules 
for companies to consider how it works alongside the new provisions if and when the 
problem arises?    

It is rare but not unheard of for the effect of a proposed adjustment to be to reduce the exercise 
price per share below nominal value.  There are possible solutions to avoid the problem but 
these would entail companies having to capitalise reserves to pay up the par value or using 
existing shares to satisfy options if they are in a position to do so. 

5.9 Purpose test – rules that may be included 

Please can HMRC confirm that each of the tax-advantaged plans may include rules 
excluding employer liability for the plan ceasing to meet relevant tax conditions and so 
denying participants tax benefits or imposing unexpected PAYE and NICs liabilities?  
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Can plan rules also include PAYE and NIC withholding/indemnity clauses, including for 
overseas taxation? 

6. REPORTING 

6.1 Death  

The question is whether shares vesting on death need to be reported to HMRC via Form 42 or 
under its electronic equivalent (though Form 42 will be used for ease of reference). . 

ERSM140090 relates to Form 42 requirements. Under the heading "Death" it says: 

"Securities cease to be employment-related securities immediately before the death of the 
employee". 

This must be referring to section 421B(6) which, in effect, provides that Chapters 2 to 4A of 
Part 7 cease to apply from immediately before the death of the employee. 

However, section 421K(3)(a) provides that one of the reportable events for Form 42 purposes is: 

"An acquisition of ….. securities ……. pursuant to a right or opportunity available by reason of 
the employment of the person who acquires the securities …….. or of any other person."  

The acquisition of employment-related securities by personal representatives on the death of the 
employee seems arguably to fall within section 421K(3)(a), since it could be argued that the 
personal representatives acquire the securities by reason of the employment of the deceased 
employee. The difficulty is that section 421K is in Chapter 1 of Part 7 whereas section 421B(6) 
only applies to Chapters 2 to 4A. However, there is a strong argument that section 421K(3)(a) 
does not apply. This is that the actual reason for the acquisition of the securities by the personal 
representatives is that they pass automatically to the personal representatives by operation of 
law on the death; they do not pass (and hence are not acquired) by reason of the employment of 
the deceased.  

In light of the above, can HMRC please confirm that an acquisition of employment-related 
securities on death does not need to be reported on Form 42 and that the position will not 
change under electronic filing? 

6.2 EMI options  

Under the new online filing regime, when new EMI options are registered with HMRC using 
the online form EMI1, the company registering the EMI options does not receive any written 
confirmation (by email or otherwise) that EMI options have been registered.  There is a box 
which pops up when information has been successfully submitted online, however, this box 
does not set out any details of the EMI options registered.   

Under the old paper based regime, the company received a confirmation letter from HMRC 
which set out the details of the EMI options registered. 

The lack of any confirmation from HMRC in respect of the EMI options registered using online 
filing is causing clients a number of issues: 

(i) The certainty provided by the information set out in the confirmation letter sent under the 
old regime has been removed.  Client companies are concerned that they have no way of 
double checking that the correct information was sent and/or received.  Mistakes happen, 
but under the new online filing regime they are unlikely to be discovered until it is much 
too late to do anything about it. 
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(ii) In a subsequent sale of the client company there is no evidential proof that the company 
can supply to the potential purchaser to show that EMI options have been registered and 
that this took place within the 92 day time frame. 

Please can this issue be addressed as a matter of urgency?  We suggest that HMRC sends 
companies a confirmatory email which either (i) sets out the information in respect of the 
EMI options registered (in a similar format to that supplied under the old paper based 
regime), or (ii) attaches a PDF version of the EMI 1 forms registered and confirms that 
these have been accepted.  

Please can HMRC confirm how companies will now be able to check the list of notified 
EMI options (as was previously provided with the confirmation letter from HMRC)?  Can 
this information be accessed (and, importantly, printed) from the online system? 

6.3 Nil returns 

Please can HMRC confirm that where a “tax-advantaged” plan has been operated before 
6 April 2014, but there has been no share scheme activity in the 14/15 tax year, there is no 
need either to register the plan or submit an annual return for the plan by 6 July 2015? 

6.4 Annual returns 

When will the template returns be finalised?  SPL members have had particular concerns 
raised with them by clients who do not understand the extent of their obligations to report sales 
of shares resulting from exercises or vestings under their registered “tax-advantaged” share 
plans.  Various issues arise including the time period after exercises when sales no longer have 
to be reported, and the degree of share scheme administration trustee knowledge imputed to the 
company.  In some cases, administrators may have made arrangements direct with employees 
which, for data protection reasons, they are unable to share with the company.  Please can we 
discuss this? 

7. DISGUISED REMUNERATION 

7.1 Definition of a "substantial proportion" under s 554I(6)(b)  

Section 554I contains some introductory concepts that are applied in the exemptions from the 
disguised remuneration rules for employee share schemes.  Sections 554K and 554M provide 
exemptions for awards that deliver value on an exit event.  To fall within these exclusions, the 
exit event has to satisfy certain conditions.  In the context of a share sale, one of these 
conditions is that the shares "or a substantial proportion of them" are disposed of to persons, 
none of whom are connected with any of the persons making any disposal (s 554I(6)(b)).  In this 
section the term "substantial proportion" is undefined.  In respect of other parts of the 
legislation, HMRC have confirmed (for example, in relation to the exclusion in s554G) that 
substantial proportion means 50% or more.  In other parts of ITEPA, "substantial proportion" 
has been interpreted as meaning 50% or more (and not any other percentage) (for example, 
HMRC guidance on the exemption for commercial loans under section 176(1) - EIM 26160). 

Please can HMRC confirm that substantial proportion for the purposes of s554I(6)(b) 
means 50% or more (and not any other percentage)?  It would be very helpful if specific 
Manual guidance could be provided on this. 
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8. CLAWBACK 

8.1 The implications of the Martin case  

As HMRC will be aware, companies, particularly those within the financial sector and those 
listed on the Official List, are required or encouraged to include "clawback" within their 
incentive plans.   The recent Upper Tier tribunal decision in Julian Martin states that repayment 
of a signing-on bonus can give rise to negative taxable earnings which can firstly be set-off 
against other earnings from the same employment in that year (so reducing taxable earnings), 
and then any amount by which the negative earnings exceed the positive earnings from that 
same employment can constitute a loss from the employment for which relief under s128 
Income Tax Act 2007 is available.   

The Upper Tribunal held that the payment from Mr Martin did not simply amount to a 
contractual reversal of the original payment but was paid under a primary obligation that went 
to the root of the contract.  In other words, the character of the amount "clawed back" did not 
derive from the original payment but had to be viewed in its own right. 

A common scenario is that a company might make an LTIP award to an employee on terms that 
it vests after three years at which point the employee can acquire the shares.  However, the 
award may also be subject to a further provision that requires clawback within the following 
two years in the event of gross misconduct or a misstatement in the company's accounts.  The 
clawback takes the form of an obligation to pay a cash sum (i.e. a money debt) calculated by 
reference to a formula (e.g. based on a proportion of the value of the shares acquired under the 
LTIP).  The terms of the clawback are such that it can be satisfied in cash or the transfer of 
shares.  

Given that the Julian Martin decision indicates that the clawback does not amount to a 
reversal of the original award (and that therefore the repayment can have the character of 
taxable earnings rather than taxable specific income, irrespective of whether the original 
award of shares gave rise to taxable earnings under section 62 or taxable specific income) 
please can HMRC confirm: 

(a) the amount of the clawback can constitute negative taxable earnings; 

(b) the amount of the negative taxable earnings is the amount clawed back, irrespective 
of whether this is the same as the amount on which an income tax charge arose 
originally (on vesting or exercise of an option or otherwise on receipt of the shares); 

(c) in the first instance the amount that is repaid pursuant to the clawback can be set-
off against positive taxable earnings from the same employment in the same tax 
year; 

(d) in such case, too much income tax would have been deducted through PAYE in the 
tax year, and so the individual can obtain a repayment of the overpaid income tax 
by submitting a self-assessment tax return (in the same way that the individual 
would obtain repayment on any other overpayment of income tax during the year); 
and  

(e) to the extent that the negative earnings exceed total positive earnings from the 
employment in the same tax year, the individual can make a claim to set-off the 
negative earnings (on a capped basis) against other general income under s 128 ITA 
2007? 

It would also be helpful if HMRC could: 
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(f) provide an update on the publication of guidance on HMRC's views on the Julian 
Martin case; and 

(g) if possible, confirm whether any consultation or review is being considered in 
respect of the taxation of clawbacks (with a view to improving or clarifying the 
availability of income tax, and NIC, relief)? 

9. CAPITAL GAINS 

9.1 Market value substitution rule  

Where an employee benefit trust satisfies a securities option granted by an individual's 
employer, on the face of it s144ZA TCGA 1992 (which would prevent the market substitution 
rule applying to the exercise of the securities option) does not apply as the trustee is not the 
grantor.   

HMRC confirmed to SPL in September 2011 that it will not take this point and will accept that 
the market value substitution rule will not apply in these circumstances.  However, the HMRC 
manual still does not specifically address this point.   

A Can HMRC confirm that this remains its current position? 

B Can HMRC confirm when the manual will be revised specifically to address this 
point? 

9.2 Small companies  

A significant problem for small companies is that, whilst there are reliefs for the acquisition of 
shares, there are tax pitfalls around the sale of shares by an employee or ex-employee. The 
dividend tax charge on a sale-back to the company if the shares have been held for less than 5 
years (save only in the case of a sale of employee-shareholder shares by an ex-employee) makes 
this unattractive and encourages companies to go to the expense of establishing an offshore 
employees’ trust (as a sale to a trust normally attracts only a CGT charge). However, a loan by 
the company to such a trust will give rise to a penal tax charge under Section s455 CTA 2010 
and there is no CT deductibility for a contribution to such a trust to be used to buy-back ‘own 
company’ shares. A third-party loan to the trust is normally impracticable and/or expensive in 
the current economic climate. Given the deductibility of a share option gain, the tendency is 
naturally for companies not intending to be sold to fund a trust to buy-back shares immediately 
upon exercise of an option (so that, in effect, a deduction is secured for an amount equivalent to 
(at least a part of) the contribution needed to buy back those shares). This militates against a 
policy of encouraging share ownership over the longer term.  
 
A Please can HMRC confirm, if, as announced, the government is not to take forward 

the ‘safe harbour trust’ idea, could consideration be given to extending, to all sales 
of employment-related securities, the relief from a ‘dividend tax charge’ when 
shares are sold back to the company itself ? This would significantly reduce the 
costs to small companies of buying back shares (particularly from leavers). It would 
also facilitate the use of the new powers of a private company to buy-back its own 
shares and hold them in treasury. Given the raft of safeguards against tax avoidance 
in relation to the disposal of employment-related securities, it is difficult to 
understand the policy reasons for maintaining this charge.  
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B Please can HMRC clarify, if this rule can be disapplied for ‘employee shareholder 
shares’, why not disapply the rule in relation to sales of all employment-related 
securities? 

9.3 Roll-over of restricted securities  

Section 430A was introduced by Finance Act 2014 to enable a "roll-over" of restricted securities 
to be effected without giving rise to a tax charge at the time of the roll-over.  However, section 
430A addresses only the income tax consequences of the roll-over of restricted securities, and 
no specific provisions were introduced by Finance Act 2014 in respect of the capital gains tax 
consequences. 

A common case where restricted securities will be rolled-over will be as part of a company 
acquisition or reorganisation, where the issue or transfer of new shares in consideration for the 
disposal of the original holding will fall within sections 135 or 136 of the TCGA.  In such a case 
(if the conditions of section 430A and 135/136 TCGA are met) neither income tax nor a capital 
gain would arise at the time of the roll-over of the restricted securities. 

However, section 430A is drafted widely, and is capable of applying to a roll-over of restricted 
employment-related securities in cases where sections 135 and 136 TCGA do not apply.  This 
could arise because the employment-related securities in question may not fall within sections 
135 and 136 TCGA and/or because the specific requirements of section 135 and 136 TCGA are 
not met, for example, where a roll-over is implemented other than in connection with a 
company acquisition or reorganisation. 

In such a case, unless a relief is available, capital gains tax would arise on the disposal of the old 
restricted securities as part of the roll-over.  However, when a chargeable event subsequently 
occurs in respect of the new restricted securities an income tax charge will arise pursuant to 
section 426 by reference to the full unrestricted market value (less any consideration given for 
the old restricted securities).  It appears that no reduction in the income tax charge would be 
available to take into account the amount already charged to capital gains tax at the time of the 
roll-over.  This would result in the individual suffering both a capital gains tax and then an 
income tax liability on the gain accrued to the date of the rollover.   

This would be a very undesirable, and complicated, outcome which it does not appear would 
have been the intended outcome of tax simplification proposals. 

However, in our view, this outcome does not arise due to section 37 TCGA.  Section 37 of the 
TCGA provides that: "There shall be excluded from the consideration for a disposal of assets 
… any money or money's worth charged to income tax as income of, or taken into account as a 
receipt in computing income or profits or gains or losses of the person making the disposal". 
(our emphasis) 

Any gain accrued on the old securities to the date of the roll-over is not charged to income tax at 
that time by virtue of section 430A; however the gain on the new restricted securities (including 
any part of that gain made whilst holding the old restricted securities) will be taken into account 
in computing the income which the employee is treated as receiving when a chargeable event 
occurs in respect of the new restricted securities pursuant to section 426/427.  Section 37 
therefore reduces the consideration taken into account for capital gains tax purposes at the time 
of the rollover by this same amount, resulting in no capital gain arising at the time of the roll-
over.  Instead, as seems to be the intended outcome of section 430A, the full unrestricted market 
value of the new restricted securities (less any consideration) is taxed as income pursuant to 
section 426 on the occurrence of any subsequent chargeable event. 
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A Please can HMRC confirm that this is the case? 

B If HMRC does not agree with this analysis, is it HMRC's view that this double 
charge to tax therefore arises? If so, HMRC previously accepted that restricted 
securities could be given up by employees for nil consideration, on the 
understanding that they would be considered for (but not guaranteed to receive) 
replacement restricted securities, and that such a disposal of the old restricted 
securities would not be treated as being for consideration (so that no income tax 
arose on the employee giving up the old restricted securities).  If HMRC does not 
agree with the above analysis, please can HMRC republish this guidance? 

10. EMPLOYEE SHAREHOLDER SHARES 

10.1 Source of shares  

HMRC has recently stated that Employee Shareholder Shares can be sourced from both treasury 
and the transfer of shares from an EBT.  This is irrespective of the fact that the Employment 
Rights Act 1996 requires employee shareholder shares to be issued or allotted to individuals 
(and does not include the transfer of already issued/allotted shares).  The minutes of the 
September 2013 Employment Related Securities Forum state that BIS is of the view that the 
legislation as currently drafted permits the use of treasury shares and that BIS "do not anticipate 
questioning Employee Shareholder status on the basis that treasury shares have been awarded". 
BIS also stated that it was consulting parliamentary counsel with respect to making "clarifying 
amendments". 

The minutes of the same meeting go on to state that the requirement for the shares to be issued 
fully paid up is met if a third party, such as an EBT or an investor shareholder, pays up the 
value of the shares on behalf of the employee.  There is no suggestion, however, that Employee 
Shareholder Shares can comprise shares transferred by a third party. 

Please can HMRC clarify whether they take the view that it is acceptable for Employee 
Shareholder Shares to be transferred to employees from a third party such as an EBT or 
an investor shareholder and, if so, whether this position has been agreed with BIS?  If this 
is the case, it would be helpful if guidance could be issued to confirm the point. 

10.2 Value of shares  

When calculating the value of the Employee Shareholder Shares, the legislation states that you 
must take into account the "market value" of the shares as defined in Section 272 and Section 
273 of TCGA 1992. This is usually interpreted as meaning the value of the shares in the hands 
of any shareholder and does not reflect any restrictions or provisions that are particular to any 
actual shareholder – for example, the fact that the shares are subject to forfeiture on ceasing to 
be an employee. 

However, we understand that HMRC has now confirmed that for the purposes of the employee 
shareholder legislation only, "actual market value" should be interpreted as meaning the market 
value of the shares as reduced by any personal restrictions specific to that shareholder. 

A Please can HMRC confirm that our understanding is correct and explain the 
reasoning behind and rationale for this interpretation of the Employee Shareholder 
legislation? 

B Please can HMRC confirm that if the articles of association of the Company include 
a put option in respect of the shares acquired by the Employee Shareholder, 
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enabling the Employee Shareholder to sell the shares to the employer or another 
party for £2,000, this will satisfy the requirement in Section 205A(1)(b) ERA that 
the individual acquires shares with a value of no less than £2,000?  

C In light of its view on "personal restrictions" could HMRC confirm that the "put 
option" provision (enabling the Employee Shareholder to sell the shares for £2,000) 
could be contained in the employee's employee shareholder agreement, or a 
shareholders’ agreement to which they are subject, rather than the articles of 
association, and that the requirement in Section 205A(1)(b) ERA would still be 
satisfied? 

11. EMPLOYEE OFFERS  

11.1 Public offer exclusions 

Companies intending to seek an initial public offering ("IPO") of their shares will often want to 
give their employees the opportunity to buy shares as part of this process (referred to as an 
"Employee Offer").  Section 421F provides that Chapters 2, 3 and 3C of Part 7 do not apply to 
employment-related securities that are shares acquired under the terms of a public offer.   

Neither section 421F nor section 542 describes what is meant by a public offer and there is no 
general definition of the term in ITEPA.  While some IPOs will include a retail offer direct to 
the general public (such as the recent float of Royal Mail), this is relatively uncommon.  It is far 
more common for an IPO to comprise an offer to (i) institutional investors (ii) intermediaries for 
onward sale to individual investors and (iii) an offer to employees and/or “friends and family” 
(a term used to refer to a relatively smaller group closely connected to the company) or a 
combination of different offers (at the same price) to such groups. 

A Please can HMRC confirm that an offer made to (i) institutional investors and (ii) 
intermediaries for onward sale to individual investors and (iii) to employees and/or 
friends and family all at the same offer price constitutes a public offer for the 
purposes of sections 421F and 542? 

B Please can HMRC state whether it would take the same view where an offer is made 
only to the entities/individuals named in (i) and (iii) above i.e. the general public is 
not included either by way of a direct retail offer or an intermediaries’ offer? 

11.2 Money's worth charge 

Current HMRC guidance states at ERSM200010 that if employees are offered shares at a 
discount to the public offer price, a money's worth charge to income tax will arise under section 
62 on an amount equal to the discount.  The corollary of this would appear to be that no section 
62 charge arises where employees pay the full offer price for their shares under an employee 
offer. 

Please can HMRC confirm that no section 62 money's worth charge or Chapter 3C charge 
will arise in either of the following scenarios (we have restricted our question to main 
market companies as we assume that HMRC is not able to give general guidance for AIM 
and non-UK flotations): 

(i) If the closing price on the day of Admission exceeds the offer price paid by 
employees (being the same price as that paid by members of the public, institutions 
or intermediaries under the offer); 
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(ii)  If the employee sells the shares during the day of Admission at a higher price than 
the offer price; 

(iii)   Where there is a "grey market" in the shares between Impact Day (being the day on 
which the offer price is set shortly before the IPO) and Admission (being the day on 
which the Company's shares are admitted to the Official List and can be publicly 
traded on the stock exchange)? 

For example: 
 
Date Action  
1 December 2014 Pricing meeting is held at which it is decided that the IPO price 

is £1 per share. This is therefore the price at which shares can be 
acquired by investors under the IPO. 

2 December Grey market dealings commence. 
5 December (a.m.) Admission day, opening price is £1.06 (reflecting grey market 

dealings). 
5 December (p.m.) Mid-market closing price is £1.085. 

 
In this example, if shares are offered to employees under an employee offer at £1 per 
share, please can HMRC confirm that they will not suffer a section 62 money's worth 
charge or a Chapter 3C charge when they acquire the shares?  
 
A concern is that whilst the normal capital gains tax valuation test under section 272 TCGA 
1992, which measures market value by reference to the closing trading price on the day shares 
are acquired, does not strictly apply to a money’s worth charge under section 62 (and HMRC’s 
guidance acknowledges this (see ERSM20400)), HMRC notes that there is rarely any difference 
in the valuation between the different bases. 
 
There is a further concern that HMRC also notes in ERSM20400 that if the TCGA-defined 
market value exceeds the money’s worth charge then any excess can be charged on acquisition 
under Chapter 3C (acquisition of shares at less than market value). 
 
Please can HMRC comment on the above? 

12. MARKET VALUE OF LISTED SHARES 

Draft secondary legislation has been published on the definition of market value of listed shares, 
which principally substitutes the use of the mid-market closing price for the existing valuation 
method (based on the quarter-up price and the middle market quotation).   

A Please can HMRC provide an update as to when the final version of the regulations 
will be published and when the regulations are expected to come into force (and give 
an indication of what the regulations will say)? 

The draft regulations include (at regulation 5) a specific provision that applies when 
employment-related securities are acquired and then disposed of on the same day.  In that case, 
the draft regulations provide that the market value is equal to the consideration received on 
disposal of the shares.  However, sales of shares received on vesting of employee share plans 
will often need to be phased over more than one day.  HMRC guidance currently allows market 
value to be taken as the average sale proceeds over more than one day.  HMRC has previously 
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advised SPLG that this existing guidance will continue to be applicable, on the basis that draft 
regulation 2(2) states that it will not apply in "special circumstances". 

B Please can HMRC confirm that where the sale of employment-related securities 
extends beyond the day on which the employment-related securities are acquired, 
the market value will (once the new regulations come into force) be able to be taken 
as the average of the consideration received for the securities (either by the final 
regulations making this clear or through HMRC guidance) through sales being 
spread over more than one day? 

13. NON-RESIDENT ISSUES 

13.1 Taxation of share awards for non-residents - guidance 

The new Chapter 5B of Part 2, implementing the new rules governing the taxation of 
employment-related securities held by internationally mobile employees, comes into force on 6 
April 2015.  It would be useful if HMRC can provide any update on any guidance that will be 
published on the application of the new rules (including on HMRC's views as to when the "just 
and reasonable" override may apply) and on progress on the corresponding National Insurance 
rules. 

Please can HMRC provide an update on: 

(a) whether (and, if so, when) any guidance will be produced (as well as any guidance 
on when the “just and reasonable” override may apply); and 

(b) progress in respect of corresponding National Insurance provisions?  

13.2 UK company shares  

Because HMRC views shares in a UK company as being held in the UK (ERSM161110), they 
are automatically treated as remitted. This means that, under Chapter 5B of Part 2, the 
apportionment calculation effectively becomes:  

SI (securities income) – unchargeable FSI (foreign securities income).  

Relevant employees will never have a portion of chargeable FSI to reduce the gain subject to 
tax in the UK. This results in inconsistent treatment between employees of UK and overseas 
companies.  

Is HMRC planning to address this? 

13.3 Restricted stock units  

One of the difficulties reported on by the Office of Tax Simplification was the inconsistent 
treatment of restricted stock units (RSUs) (otherwise known as conditional share awards).  

With the residence condition in section 474 being abolished from 6 April 2015, our 
understanding is that: 

• RSUs that constitute a "right to acquire shares" within the definition of a securities option 
in section 420(8) will be taxed within Chapter 5 of Part 7 and, if relevant, new Chapter 5B. 

• All other RSUs will be taxed on vesting under section 62 with, if relevant, an assessment 
of what period the earnings are "for" (as per EIM40015) and the general remittance rules in 
sections 22 and 26. 
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Can HMRC confirm that they agree with this approach? What are HMRC’s views on the 
right for employers to settle the RSU in cash: does this affect the tax treatment? 

14. DEFINITION OF SECURITY 

14.1 Perpetual financial instruments 

We would like to understand how HMRC views perpetual financial instruments issued by banks 
and other credit institutions for the purposes of ITEPA and in particular whether they fall within 
the definition of securities in section 420.  These perpetual instruments are generally intended to 
qualify as tier 1 or tier 2 capital in accordance with the Capital Requirements Regulation of 
CRD4 and we anticipate both EU based and non-EU based banks will increasingly consider 
their use as part of their remuneration arrangements.   

An example structure might be that the instruments are awarded as part of variable pay on terms 
that they will be forfeit (for nil) if the employee is a bad leaver during a vesting period of up to 
five years.  The instruments would be non-transferable.  Payment of principal will usually be 
subject to satisfaction of an appropriate regulatory hurdle (and may or may not be at the 
absolute discretion of the issuer – see below).  Interest may also be payable at regular intervals 
over the vesting period. 

We understand that there are specific regulations specifying certain tax implications of such 
instruments (The Taxation of Regulatory Capital Securities Regulations 2013) but that they do 
not address the employment tax consequences.   

In June 2012 (prior to implementation of the regulations referred to above), HMRC published a 
discussion paper on the tax treatment of these instruments (“The current tax treatment of 
instruments designed to be compliant with Capital Requirements Directive 4”).  In that paper 
HMRC distinguishes between: 

• Perpetual instruments where the holder has no right to repayment in any circumstances 
(“truly perpetual debt”); and 

• Perpetual instruments where the right to repayment only arises as a result of a contractual 
clause provided for the return of principal in the event of a liquidation (“contingent 
convertible debt”), 

In the context of the loan relationships regime, HMRC expressed the view that (i) a “truly 
perpetual” instrument cannot be a debt as there can be no debt where there is no obligation to 
repay the principal (albeit that an institution may choose to do so), but (ii) a “contingent 
convertible” instrument can be a debt provided that the sum to be repaid on the occurrence of 
the contingency is ascertainable at the time of issue.   

If HMRC’s view outlined above remains valid and applies equally for the purposes of ITEPA, 
then a “truly perpetual” instrument would not constitute a security as it would not fall within 
section 420.  This is on the basis that the only potentially relevant head in that section is 
420(1)(b) – but, as it is not a debt, it cannot be a “debenture… and other instrument creating or 
acknowledging indebtedness”.  In contrast a “contingent convertible” instrument would be a 
security as it would acknowledge indebtedness – and it would therefore fall to be taxed in 
accordance with Part 7. 

If HMRC agrees that a “truly perpetual” instrument is not a security within section 420, can 
HMRC confirm whether (i) an employee who is issued such an instrument would only be 
subject to income tax on amounts received (or, if earlier, when they have an unconditional right 
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to receive those amounts) or (ii) the instrument itself would be regarded as “money’s worth” 
such that an employee would be subject to income tax on the market value of the instrument at 
the date it is awarded (at which time the employee would not necessarily have any cash with 
which to meet the income tax liability). 

Please can HMRC comment on the above? 
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Appendix (see question 2.4) 

1 Clawback  

1.1 If at any time during the Restricted Period the Committee considers that: 

1.1.1 the Participant has committed a material breach of his service contract or a material error in the performance 

of his duties (including but not limited to material non-compliance with any relevant financial reporting 

requirements) at any time; or 

1.1.2 in respect of the Performance Target: 

1.1.2.1 any accounts used to assess the satisfaction of the Performance Target (“Exercise Accounts”) are 

materially corrected, or any accounts for a later period include write-downs, adjustments or other 

items, and as a result the relevant performance is demonstrated to the satisfaction of the Committee 

to have been materially worse than shown in the Exercise Accounts; or 

1.1.2.2 there is any other objective evidence that the relevant performance was materially worse than was 

believed at the time the satisfaction of the Performance Target was assessed; 

then the Committee, if it considers (acting reasonably, and in respect of a proposed clawback for the reasons in 

1.1.2.1 or 1.1.2.2 above, on the basis of an assessment of the satisfaction of the Performance Target using the current, 

corrected view of performance) that the number of Shares that may be or were acquired under the Award should be 

decreased (the number to which it should be decreased being the “Adjusted Number”), may take any or all of the 

clawback steps set out in paragraph 1.2 below. 

1.2 The Company may take any or all of the following steps until the clawback obligation is satisfied: 

1.2.1 reduce the number of Shares to which the Participant is entitled in relation to any unexercised Award; 

1.2.2 require the Participant to transfer any Shares acquired in relation to the Award to the Company, or to such 

other person as the Company shall nominate, for nil consideration. Any shares transferred shall be valued at 

the Market Value on the date of the transfer for the purposes of calculating whether the claw-back has been 

satisfied; 

1.2.3 reduce the amount of any further Awards granted to the Participant under the Scheme or the amount of profit 

share due to the Participant in respect of that year by such amount as it considers is reasonable in all the 

circumstances; or 

1.2.4 require the Participant to pay to the Company or any Group Company an amount equal to the amount of any 

or all of the proceeds the Participant realised on the disposal of any of the Shares acquired pursuant to the 

Award, 

in all cases so as to ensure that the Participant is put in a position as if the aggregate number of Shares which he or 

she acquired and/or may acquire pursuant to the Award was equal to the Adjusted Number. 

1.3 When applying Rule 1.2 the Committee shall take into account: 

1.3.1 the amount (if any) paid by the Participant to acquire any Shares in relation to the Award; and 

1.3.2 the amount of tax and national insurance contributions actually paid, or still to be paid under self-assessment, 

by the Participant in relation to the Award or the sale of any of the Shares acquired in relation to the Award 

(after taking account of any relief available). 

1.4 For the purposes of this paragraph 1, the Restricted Period in respect of any particular tranche of an Award 

will begin on the date the Committee decides the extent to which the Performance Target is satisfied in 

respect of that tranche, and end on the third anniversary of the first day of the Restricted Period. 
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