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SPL Group Conference – Minutes of question session with HMRC – 10 January 2017

HMRC attendees:

Jon Clarke – technical specialist (leaving the team end of January)

Nicola Stove – technical specialist

Hasmukh Dodia – technical specialist (tax advantaged plans)

Ben Martin – policy specialist

Rob Clay – CGT policy specialist (via telephone)

Other members of the team (not present)

Tony Johnson – technical specialist

Andrew Kayley – technical specialist

Question

General

1 Finance Bill 2017 - benefit-in-kind charge for certain “optional remuneration arrangements”

Schedule 2 of the draft 2017 Finance Bill imposes a benefit-in-kind charge for certain “optional remuneration arrangements” on the higher of salary or other

general earnings foregone and the benefit-in-kind received. Share Plan Lawyers were concerned at the time of the consultation document which preceded

the issue of the draft legislation that no specific reference was made as to how salary sacrifice arrangements involving shares were affected by the

proposals. As the legislation now works on the basis of specific benefits being targeted, please can HMRC confirm that where general earnings are “waived”
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and securities or securities options are received in return, there will be no charge under the “optional remuneration arrangements” and make this clearer in

the legislation?”

HMRC Written Response

It is not intended for Schedule 2 of the draft 2017 Finance Bill to catch share arrangements. If Share Plan Lawyers would clarify where they think a

charge would arise, it would be much appreciated.

Discussion at meeting

HMRC confirmed that Schedule 2 was not intended to capture bonus deferral arrangements (i.e. waiver of bonus with a corresponding grant of

securities/securities options being made). HMRC is keen to understand where clarification or amendments are required and would therefore

appreciate receiving further detail on any types of share arrangements SPL are concerned might be impacted by Schedule 2 and/or an indication of

any concerns around the detail of the drafting.

2 Finance Bill 2017 - the new termination payments regime: impact of amounts treated as employment income by Part 7 of ITEPA

Clause 9 of the draft provisions for Finance Bill 2017 published on 5 December contained the amended revisions proposed to the taxation of termination

payments regime contained in Chapter 3 of Part 6 ITEPA to take effect from April 2018 (following the consultation in relation to the draft legislation published

in August this year). The new provisions in relation to payments in lieu of notice are much simpler than before (which is much to be welcomed), and it

appears that the intention is broadly to apply tax only on such part of a termination payment as represents the unworked portion of an employee's notice

period calculated at the rate of their basic salary.

This is achieved by comparing the amount of "basic pay" which would have been paid during any unworked portion of the employee's notice period with the

aggregate amount paid on termination – only to the extent that the latter exceeds the former will it qualify for the £30,000 exemption. "Basic pay" for this

purpose is determined by reference to (broadly) the amount of pay received in the year prior to the termination but excluding overtime, bonuses,

commission and amount of any taxable benefits. However, it appears that the definition of "basic pay" includes any amounts treated by Part 7 of ITEPA as

employment income arising during the relevant pre-termination period (for example, arising on the exercise of any employment-related securities option

during that year). That would seem to increase the amount of "basic pay" for the purposes of determining the applicability of the £30,000 exemption in an

arbitrary and unfair fashion, and would seem contrary to the policy behind the new version of the legislation. Please could HMRC confirm that it is not

intended that the legislation should work in the way outlined above and, assuming that is right, explain how the legislation as currently drafted achieves that

or confirm that an appropriate change will be made before enactment of the relevant provisions.
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HMRC Written Response

The intention is for the definition of basic pay to be quite pared back and exclude anything that is not within an employee’s basic remuneration

package. On that basis we didn’t intend to include Part 7 income. Subject to final ministerial agreement, we will therefore include explicit reference to

this in the list of disregards.

Discussion at meeting

SPL noted HMRC has not confirmed section 62 share plan income may be disregarded. HMRC confirmed it is aware of the issue and this point is

currently being discussed internally at HMRC.

3 Market value of shares listed on non-UK recognised stock exchanges

The Market Value of Shares, Securities and Strips Regulations 2015 applies only to shares listed on the UK Official List. Having regard to s272 TCGA and

ETASSUM 44130 (etc.), can HMRC please confirm that companies whose shares are listed on a non-UK recognised stock exchange may specify in

qualifying tax-favoured plans that ‘market value’ is to be determined by reference to, for example:

(a) the mid-market price on the relevant day (or an average of such prices over up to 5 days previously), or

(b) the mid-market closing price on the preceding day (or an average of such prices over up to 5 days previously), or

(c) some other value as agreed with HMRC SAV?

HMRC Written Response

In principle HMRC would seek to mirror the rules applied to the UK Official List where practically possible. As such all three examples could be

acceptable in the correct circumstances.

Discussion at meeting

HMRC confirmed there is some flexibility in approach for companies whose shares are listed on a non-UK recognised stock exchange. HMRC’s

preference is for such companies to follow the UK listed company approach, and indicated that approaches (a) and (b) above may be followed

without prior SAV agreement in appropriate circumstances. If there is any doubt about whether such approach would be appropriate in specific

circumstances, companies should check with SAV. Alternatively, the company can approach SAV to seek to agree a different approach.

HMRC confirmed SAV is happy to discuss how to appropriately determine the market value of shares listed on a non-UK recognised stock exchange
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in the context of both grant values (for tax qualifying plans) and PAYE charges generally.

4 s222 ITEPA – follow-up

s222 ITEPA continues to cause problems in practice with members often coming across situations where PAYE on share awards has not been fully

accounted for. This extends from expat cases where the position has been calculated inaccurately due to the particular complexities involved to other

situations where tax has been incorrectly calculated due to, for example, UMV not having been paid on acquisition of restricted securities or incorrect

assumptions about market value on sale of shares.

In autumn 2014, SPL believed that they had agreed with HMRC the text of revised paragraphs which would be substituted for existing paragraphs in the

ERSM to say (among other things) that a bona fide indemnity from an employee to pay tax due under PAYE was sufficient for the employee to have made

good the PAYE tax due, and so avoid the non-refundable tax on tax that s222 imposes (with corresponding NICs liabilities). SPL members regularly come

across situations where advisers, who are not familiar with HMRC’s views as confirmed to SPL, argue that HMRC would impose a s222 charge because

there has been no actual withholding. Adviser time and client concern needlessly arises because HMRC’s view still has not been publicised.

Please can HMRC confirm that the above still remains its view, and confirm this view in the Bulletin as soon as possible, even if it is not possible to update

the manuals?

HMRC Written Response

The revised guidance on making good for the purposes of s222 is now published, at EIM11966 to EIM11970.

5 Clawback – follow-up

HMRC said, in the aftermath of the Martin case, that it would make a public announcement of its views on the tax treatment of clawback payments, relating

both to cash and share awards. Will any announcement be made shortly? The announcement was, we understand, going to be a mixture of technical

analysis under existing legislation and case law, and an exploration of relevant policy considerations. Clawback clauses are now regularly being included in

share award documentation, even if the operation of clawback has been relatively rare so far. It seems inherently unsatisfactory that employees are being

forced by regulatory rules to agree to clawback of bonuses, in some cases up to ten years after the award, without the tax arm of Government clarifying its

tax treatment.

HMRC Written Response

HMRC has now published its opinion on the outcome of the Martin case. It can be found here at EIM00810. In summary, in determining whether an

amount that is paid by an employee to the employer constitutes negative earnings from the employment, careful consideration must be given to

identifying all the relevant facts before seeking to apply the principles indicated in the Upper Tribunal decision.

http://www.gov.uk/hmrc-internal-manuals/employment-income-manual/eim00810
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Discussion at meeting

SPL requested the guidance be expanded to cover situations applicable to share plans – that is, where the original payment was share-related

and/and or the clawback occurs in a financial services or quoted companies type scenario (e.g. failure of risk management or deteriorating financial

performance). HMRC confirmed it will consider the request.

6 S431 elections and holding periods – follow-up

At our meeting in July 2016, HMRC expressed the view that a post-vesting holding requirement is a restriction within s423(3), and therefore if such

restriction impacts the value of the shares, s431 elections would be advisable.

HMRC stated that if SAV agree that there is no discount to unrestricted market value caused by a holding period, then HMRC would agree that shares

subject to that holding period would not be restricted securities for the purposes of Chapter 2 Part 7 ITEPA. Given SAV will no longer give “pre-valuations”,

HMRC agreed to speak to SAV colleagues to see if SAV would be prepared to agree that holding periods applied to shares of listed companies would not

impact value.

Please can HMRC provide an update?

HMRC Written Response

Having discussed this with colleagues in Shares & Assets Valuation, ESSU can confirm that a holding requirement of the type described is a

restriction within s423(3) of ITEPA. In the case of a 6 month holding period, or ‘lock in’, SAV would expect in general to see a reduction in market

value in the region of 5-10% although, of course, each case would depend on its own facts.

For existing cases, where share awards have been taxed as unrestricted by employers, it will be up to them to decide whether the facts of their case

require any revisions to be made to the treatment they have applied. Where HMRC becomes aware of any such cases, it will consider whether the

correct treatment has been applied and, if it has not, and bearing in mind the amounts involved, along with HMRC’s collection and management

powers, whether insistence on the correct treatment is necessary.

For any future awards of shares involving holding periods which have the effect of reducing the market value of shares, an election under either

section 430 or section 431 ITEPA will ensure that any effect of a holding period on the value of the award to be taxed may be disregarded.

Discussion at meeting

HMRC confirmed that now the expectation for listed companies has been clarified, it expects companies to be considering what elections are
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required and for companies and employees to make such elections in relevant circumstances.

7 Guidance notes to annual reporting forms – follow-up

At our meeting in July 2016, SPL offered to provide input into the guidance forms accompanying 2016/17 annual reporting, in order to seek to address a

number of areas of uncertainty and potential inconsistency identified by SPL’s members. HMRC stated there would be a consultation process SPL could

feed into.

Can HMRC please provide an update on the consultation process?

HMRC Written Response

There will be no formal consultation. There is no plan to completely revise the notes but to look at queries received on completion of returns for

2015-16 tax year and consider which if any of the template completion notes need to be improved. However, we are happy to receive suggestions

from the group but bear in mind the audience using the notes is wide and varied.

Discussion at meeting

HMRC confirmed it is happy to receive suggestions on the guidance notes, but did note that the forms are intended to be suitable for a wide range of

users. SPL will feed in comments.

SIPs

8 Early withdrawal of historic SIP dividend shares

For a transitional period, SIP dividend shares withdrawn from the plan either voluntarily or involuntarily without exemption from tax may have been acquired

with dividends paid over to the SIP trustee to acquire shares which were subject to a different taxing regime than the one which prevails when the dividend

shares leave the plan. While a tax credit system operated when they were paid over to the SIP trustee before 6 April 2016, a system with a £5,000 tax

exemption for dividends and increased tax rates now applies. It was suggested in a Taxation article on 27 October 2016 that HMRC was considering giving

the benefit of a tax credit to dividends received under the old system by estates in administration which only became chargeable under the new taxing

regime, which is analogous to the issue being addressed with SIP dividend shares. Please can HMRC comment? How does this affect non-UK dividends?

HMRC Written Response
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When a Personal Representative (PR) for an Estate receives a dividend during the administration, they will pay tax on that dividend. Prior to 6 April

2016 that tax was satisfied by the dividend tax credit, whereas from 6 April 2016 onwards tax will actually be paid a the dividend ordinary rate

(7.5%). Once the dividend is paid over to the beneficiary, the beneficiary receives a credit for the tax paid by the PR, to ensure that we effectively

only tax the income once. The credit that the beneficiary receives mirrors what happened with the PR - if the PR has relied on the notional tax credit,

the beneficiary receives a notional tax credit, whereas if tax was actually paid, the beneficiary receives full credit for the tax paid. It is perhaps worth

noting that the tax credit that accompanies a payment from the estate is not a tax credit under section 397 or 397A ITTOIA 2005 (tax credits in

respect of dividends), it is a credit to recognise the tax paid by the PR. It is also the case that a dividend received by a beneficiary on or after 6 April

2016 is taxable at the new dividend rates, regardless of when the dividend was received by the PR.

By contrast, when a dividend is received on a share held in a SIP, and applied to acquire dividend shares, with the appropriate conditions being met,

that dividend is exempt from tax. In these circumstances the tax credit is not used by anyone, since the tax credit is limited to the amount of tax

chargeable on that dividend. If the conditions cease to be met the legislation charges tax on the dividend at the time that the conditions cease to be

met - that is, the shareholder is treated for tax purposes as if they have received a dividend at the time that the conditions are no longer met. This

means that, as with any other taxpayer, there is a difference in treatment between a dividend that is received (whether directly or because the

conditions of the SIPs legislation cease to be met) before 6 April 2016, and a dividend received or on or after 6 April 2016. This is entirely consistent

with the purpose of the dividend rules, and those that apply to SIPs.

Discussion at meeting

SPL queried the treatment of non-UK dividends as this was not considered in the written response. For example, the payment of a dividend in a

Canadian company. If Canadian withholding was applied at the time the dividend was paid, would the participant receive a credit for the withholding

when the dividend shares were later released from the SIP? HMRC agreed to follow-up on this query if it had not already been answered.

Following the meeting, SPL confirmed that the point has been covered at the 2016 annual meeting, with any foreign dividend not sheltered by the

£5,000 allowance being taxed at the applicable rate but with Foreign Tax Credit Relief available in accordance with normal rules.

9 SIP shares on leaving employment – follow-up

The application of s506(2B) was raised at our meeting in January 2016 and again in July 2016.

We understand that (in summary) HMRC's view to date is that, where a provision within paragraph 43(2B) Schedule 2 which requires the disposal of SIP

shares for less than market value applies on a participant ceasing employment, s506(2B) is not engaged as the shares cease to be subject to the SIP by

reason of the cessation of employment, not the provision for forfeiture.
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However, SPL notes that a provision for forfeiture on a cessation of employment seems to be precisely the case which paragraph s506(2B) 43(2B) was

intended to cover.

It was also generally agreed that, as drafted, s506(2)(b) and para 43(2B) do not have the effect intended. HMRC were to consider the need to recraft these

provisions to secure the intended treatment and remove the opportunity for avoidance. Has any progress been made?

At our meeting in July 2016, HMRC agreed to give further consideration to this issue. Please can HMRC provide an update?

HMRC Written Response

If partnership shares are subject to provisions that require shares held by or on behalf of an individual who ceases to be in ‘relevant employment’ to

be offered for sale, HMRC will accept that the provisions of s506(2B), and the corresponding provisions of s506(3A) (if the shares have been held

between 3 and 5 years), will apply in circumstances where the individual has sold the shares for the lesser of, (a) the amount of partnership share

money used to acquire the shares and (b) their market value at the time they are offered for sale, notwithstanding that the shares are to be treated

as ceasing to be subject to the plan because the participant has ceased employment.

Discussion at meeting

SPL observed that it was reasonably common for private company articles to oblige a leaver to sell shares on cessation for a sum lower than market

value or acquisition cost. Where the company does not enforce this obligation and instead agrees the leaver may sell the shares for a higher value,

it appears the leaver would receive a windfall. HMRC acknowledged the example and confirmed in its view there should not be a windfall – however

HMRC acknowledged the drafting of the provisions was problematic and HMRC continued to review its position on this issue.

10 Acquisition of partnership shares on a cash takeover

This question assumes the following circumstances:

• A company operates a SIP established pursuant to Schedule 2 ITEPA. The SIP rules allow for the purchase of partnership shares using partnership

share money deducted from salary either at one time or over a period of time (Accumulation Period) not exceeding 12 months.

• The company invites employees to apply for partnership shares. Employees wishing to take up the invitation enter into partnership share

agreements under which they agree to deductions of partnership share money over an Accumulation Period of 12 months commencing 1 January

2016. On 6 July 2016, a general offer is made to all the holders of shares in the SIP (and other holders of shares in the same class) for cash on

condition that if it is satisfied the person making the offer will have control of the company (the 'change of control'). The change of control was not

anticipated on 1 January when the Accumulation Period started.
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• The SIP rules (and the partnership share agreements) provide that all accumulation periods will come to an end when a general offer is made and

the conditions relating to the offer have been met. At that point no further deductions of partnership share money may be made.

• Under the SIP rules, the board of directors of the company can invite participants to vary the amount of contributions they make (subject always to

the limits set out in the plan). The board therefore invites participants to make a final accelerated contribution (by way of a salary deduction) to the

plan up to the amount that would have been deducted had the Accumulation Period lasted 12 months. The accelerated deduction is made prior to

completion of the change of control.

The circumstances set out above fall within the requirements of s498(10) ITEPA and, accordingly, all the partnership shares (including those acquired using

the accelerated contribution) will be eligible for income tax and NICs relief.

S498(6) states that income tax and NICs relief is not available where it is reasonable to suppose that the relevant shares would not have been awarded to

the participant had the general offer not been made or had any arrangements for the making of a general offer which were in place or under consideration at

any time not been in place or under consideration. In the scenario set out above this does not apply because, had the offer not been made, deductions of

partnership share money would have been made over the full 12 month Accumulation Period and partnership shares acquired.

Question (a)

Does HMRC agree with the analysis set out above?

Question (b)

The example set out above envisages that the partnership share agreements provide for accumulation periods to end on a change of control. Would

HMRC's response to Question (a) be different if the partnership share agreement did not contain such a provision from the outset but the company and all

participants subsequently agreed that the accumulation period would end on a change of control?

Question (c)

If the partnership agreement provided for the award of matching shares, please can HMRC confirm that the answers to Questions (a) and (b) would apply to

the matching shares awarded in relation to the partnership shares acquired?

HMRC Written Response

(a). No. In the scenario outlined s498(6) does apply because it is ‘reasonable to suppose’ the shares that would have been acquired after the end of

the accumulation period are being acquired earlier only because of the general offer. In the above scenario the only shares that would qualify for the

tax relief will be those acquired from the deductions made to the point where the accumulation comes to an end when a general offer is made and

the conditions relating to the offer have been met.

(b). No the response will be the same.
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(c). No response needed.

Discussion at meeting

As stated in the written answer, HMRC do not agree that partnership shares acquired with the accelerated contributions would receive tax relief as,

even if these would have been acquired in due course absent the offer, they have been acquired at an earlier date due only to the offer. HMRC do

not think reliance on the anti-avoidance provision is necessary to reach this conclusion, but that might be another possible approach to reach their

desired result.

SPL made the point that the legislation does not refer to whether shares are received earlier but whether they would have been acquired. SPL

queried whether, in order to maximise the available tax relief, any accumulation period could be structured such that it was, for example, the shorter

of 12 months or the period up to the change of control. HMRC agreed to consider this point further.

SIP and SAYE

11 What may be included in SIP and SAYE documentation

In relation to tax-advantaged all-employee plans, please confirm HMRC's current practice on including matters not directly relevant to the trust deed and

rules of the SIP/Schedule 2 or the SAYE plan rules/Schedule 3 in participant documentation.

Trustees and administrators often now wish to include wider information in partnership share agreements or SAYE documentation – for example:

• that money held is covered by the FSCS compensation scheme;

• data protection consent clauses;

• provisions relating to the treatment of leavers; and

• consents to administrator / nominee terms and conditions.

Although the legislation was amended by Finance Act 2014 to introduce for new plans and existing plans which are being substantially amended the new

purpose test and remove the historic requirement that the plan must not contain "features which are neither essential nor reasonably incidental" to it, there

remains some concern about what HMRC would consider to be acceptable.

We would welcome clarification, as this is a grey area for providers now that ancillary documentation is no longer reviewed or approved by HMRC.
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HMRC Written Response

In principle we have no objection to some of the examples given although ultimately it is for the company making the self-certification declaration

and the end of year return submission to confirm the scheme meets the requirements of the relevant schedule. We are not sure what is meant by

‘provisions relating to the treatment of leavers’ but it must not impact on the ability of eligible employees to participate.

Discussion at meeting

HMRC acknowledged that the self-certification regime meant that there was greater flexibility in what information employee communications may

contain. HMRC confirmed including some practical information (such as that outlined above) was acceptable, but cautioned against overwhelming

the necessary documentation with unnecessary information that would obfuscate the essential terms of which the employee needed to be aware.

SAYE

12 Exercising an SAYE option after the savings account has been closed

Please could HMRC confirm (and then publicise in its manuals) that it is possible for SAYE accounts to be closed on maturity and the proceeds taken by the

optionholder, but for the option still to be exercised until the end of the six-month period for exercise by means of the optionholder returning the cash

proceeds to the savings provider, or directly to the company and exercise using such funds (or indeed any other funds not exceeding the amount of the

proceeds received from the savings account)?

On this basis, an optionholder could (say in month five) pay an amount equal to what he had withdrawn and then exercise the option. (He could equally just

repay part of his proceeds and exercise with that amount over part of the option). This has particular relevance on takeovers where the option is underwater

on maturity, but becomes valuable when a takeover bid is subsequently announced, but can also be relevant where there is any subsequent large price

increase.

Will HMRC confirm the same applies to a good leaver who withdraws their money on leaving, and has an exercisable option up until six months after they

have left?

Please can HMRC confirm no special wording is necessary in SAYE plan rules to allow this?

HMRC Written Response provided to the meeting (NB – see revised answer subsequently supplied below)

Paragraph 24 prohibits options being exercised with monies from sources other than the related savings arrangement. Once a participant has
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decided not to exercise their SAYE option by closing their SAYE savings account the link between the savings contract and the SAYE scheme has

ended. The participant cannot re-engage the right to exercise their SAYE option once that link is ended.

Discussion at meeting

SPL DID NOT AGREE WITH THE WRITTEN RESPONSE FOR THE FOLLOWING REASONS:

• Para 24 states ‘monies not exceeding’ must be used rather than requiring those specific funds be used.

• When the savings contract matures, the individual has the ability to exercise for six months. The option doesn’t lapse when savings are

withdrawn if a good leaver, or the savings contract has matured.

• When savings are withdrawn in these circumstances, no decision regarding the option has necessarily been made at the point of

withdrawal.

• The legislation doesn’t require an administrator to hold the funds until exercise.

• Historically, savings carriers and administrators were disaggregated, or administration was done in-house by the company. The expectation

that savings must flow straight from the savings account to the company on exercise of an option might be a result of the fact that now the

savings carriers and administrators are often combined, but it is not required by the legislation.

• SPL noted administrators (and indeed companies) may not be keen on participants being allowed to withdraw funds and then later exercise

options, but noted this question was about what rights the employee has, not what is administratively convenient.

HMRC requested examples of where this has come up in practice in particular where this has been approved/permitted by HMRC, and will consider

their position further. HMRC acknowledged there was currently internal disagreement about whether this was permitted by the legislation.

SPL agreed to provide examples and, once HMRC’s view is confirmed, check the savings carriers’ / administrators’ operational practices to confirm

they are aligned. SPL noted this is an area that it would be helpful to clarify in guidance as there is currently ambiguity. In particular, ETASSUM

34050 unhelpfully can be read to suggest exactly the same monies must be used to exercise.

HMRC Revised Response

On 27 January 2017, HMRC issued a revised response:

Subject to the provisions contained in the company’s Schedule 3 SAYE scheme rules it is permissible to close the SAYE savings account on maturity and

use the same level of or lower amount of the proceeds to exercise the SAYE option. If an option-holder has a right of “early” exercise (i.e. before the maturity

of his savings contract), then it is possible to use all or some of the savings to exercise the SAYE option (ETASSUM34060 refers). Some “good leaver”
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option exercise periods may be set to be less than six months. It is also possible some scheme rules may provide a right to exercise or give no right to

exercise following cessation of employment at a time when the option has been held for more than three years ‘for any other reason’.

CSOP

13 CSOP – Good leavers (other than death)

The tax consequences of the exercise of a qualifying CSOP option are set out in s524 ITEPA. This provision provides that no liability to income tax arises on

the exercise of a qualifying CSOP option where it is exercised: (a) between the third and the tenth anniversaries of the date of grant of the option; or (b)

where it is exercised before the third anniversary by virtue of a provision included in the plan under paragraph 24 of Schedule 4 ITEPA and the individual is

exercising the option in one of the “statutory good leaver” circumstances listed in s524(2B) of ITEPA.

Paragraph 24 of Schedule 4 provides that a scheme may provide that an individual may exercise a CSOP option after ceasing to be a qualified employee.

The guidance in ETASSUM 44000 around the exercise of discretion in the context of leavers is not clear. HMRC’s stated practice in ETASSUM 44310 and

ETASSUM 44380 is that there must be a clear right of exercise (or no right of exercise) in the good leaver circumstances where tax relief is available and

such exercise rights must not be subject to discretion. (This is longstanding HMRC practice, but does not appear to have any legislative basis or policy

justification.) The guidance at ETASSUM 44390, however, acknowledges that it is acceptable for [discretion] to be applied to allow exercise in [defined]

circumstances (including good leavers) provided that the precise circumstances are set out in the rules, and any discretion is applied fairly and reasonably

and, in case of good leavers, the rights of exercise are clearly stated before the exercise of any discretion.

A common default provision in option plan rules is that, in the event of cessation of employment in good leaver circumstances, an option may be retained

and may be exercised on the ‘normal vesting date’ subject to the extent to which any applicable performance condition has been met and subject to scaling

back to reflect the proportion of the usual vesting period which has expired before the cessation of employment.

If this position is taken in CSOP plan rules with the good leaver circumstances expressly including each of the circumstances set out in s524(2B), please

can HMRC confirm:

a. whether, if the company has discretion to accelerate the right of exercise to the six-month period immediately following cessation of employment,

there remains a clear right of exercise such that if the option were exercised prior to the third anniversary of the date of grant in s524(2B)

circumstances, tax relief would be available; and
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b. Whether a discretion on the part of the company to disapply the scaling back of the option for time is a permitted [‘discretion’] such that, if the option

were to be exercised prior to the third anniversary of the date of grant in s524(2B) circumstances, tax relief would be available.

HMRC Written Response

CSOP rules can include a provision to allow discretion over the exercise of CSOP options by good leavers. It has to be a ‘clear right of exercise’. In

accordance with ETASSUM44390, provided the precise circumstances are out in the scheme rules on how the discretions will be applied, they are

applied fairly and reasonably and improve the prevailing rights, then the discretions set out above can be permitted.

EMI

14 EU state aid and EMI

EU state aid approval for EMI ends in April 2018. What factors would HMRC/HM Treasury take into account on whether the UK would continue with the EMI

limits as currently structured beyond April 2018 (and if relevant make an application for continued state aid exemption)? Will there be a formal consultation

in 2017 on whether and how EMI might continue?

HMRC Written Response

The Government keeps all tax reliefs under review to ensure that they are well-targeted and meet their objectives. EMI is designed to increase the

productivity of SMEs, and their ability to recruit and retain key employees. The UK will continue to have all of the rights, obligations and benefits that

EU membership brings, up until at least the point it leaves the EU. These obligations include State aid regulations. The Government has not

announced a formal consultation on this matter.

Discussion at meeting

HMRC confirmed this issue is on its agenda for discussion, but no detail is known at this time.

15 EMI option grants

The Employment-related Securities Bulletin no. 16, dated May 2014

(https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/366073/erss-bulletin-16.pdf), states at question 4(l) that, in the context of the

online registration of share schemes, an agent cannot register a share scheme because that is the responsibility of the company.
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Does that answer mean that, in HMRC’s view, a solicitor or accountant who is an external adviser to a company should not be doing online registration on

behalf of the company of the company’s employee share schemes? Does this also include registering and notifying the grant of options under an EMI

option scheme? We understand that solicitors/accountants may submit annual returns on behalf of a company but would appreciate your confirmation for

completeness.

Whilst we understand that, in the context of share schemes that previously required approval from HMRC (CSOP, SIP, SAYE), the removal of the HMRC

approval process has been replaced by a legal requirement for companies to make a declaration that their share scheme meets the relevant statutory legal

requirements, this is not the case for EMI options. We are also aware that HMRC have previously advised that, once a company has completed the

registration of the EMI scheme, an authorised agent can then submit EMI option grant notifications and annual returns on behalf of their clients. Given that,

in the context of EMI options, the statutory requirements relate to notification of the grant of options only, we are unclear as to why, if an agent can notify the

grant of an EMI option, they cannot also register the EMI option scheme. Please could HMRC confirm their thinking in this regard?

We ask because we have heard that some solicitors and accountants have been registering schemes and the grant of EMI options on behalf of their client

companies. Our experience is that there is some confusion, on the part of practitioners and clients, as to whether that is acceptable to HMRC. We would

therefore be grateful for your clarification.

HMRC Written Response

HMRC does not consider as acceptable and does not approve the sharing of HMRC online services user credentials. If a company wants its agent

to notify grants of EMI options and submit annual returns then the correct process is to give the agent an ERS agent authority. Just to be clear this

authority does not allow registration of schemes by agents.

To submit an EMI option notification and annual return online a person must use the service specified by HMRC Commissioners. That service is the

ERS online service and in order to submit EMI information a necessary first step is to set-up an EMI registration.

To allow agents to register a scheme an additional functionality would need to be added to the ERS agent service. This can be considered as part of

any future enhancement to the service.

Trusts

16 Share buy-backs from offshore EBTs

The HMRC Trusts Settlements & Estates Manual (at TSEM3205) states:
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“Where a company buys its own shares from trustees the distribution is treated as income. That income is chargeable at the dividend trust rate, with a credit

at the dividend ordinary rate. The chargeable income excludes any amount treated as the income of the settlor, or arising under a charitable trust, or from

investments, deposits or other property held for retirement benefits or pension scheme trusts.”

Can HMRC please confirm that such treatment is correct if the vendor trust is a (typically offshore) discretionary employees’ share trust? Given that the

income arising on such a distribution will, in the hands of the trustee, be “accumulated or discretionary income”, we would query whether it should be

charged at the trust rate (per s479(4) ITA, as opposed to the dividend trust rate (per s481(3)).

HMRC Written Response

Receipts such as the proceeds from the company purchase of own shares that are capital in trust law may be deemed to be income for tax purposes

but they are not trust income and therefore cannot be ‘accumulated or discretionary income’. ITA/S479 covers only receipts that are income as they

arise in trust law. Company purchase of own shares would not fall within S479, as such a receipt is not trust income. For trustees of settlements

such deemed income is charged at the special rates for trustees. Most such items are covered in ITA/Ss481-482. They include company purchase

of own shares – see S482, Type 1. S481(3) says that Type 1 is charged at the dividend trust rate.

Discussion at meeting

SPL queried whether section 383(2) ITTOIA had been considered. The representatives of HMRC at the meeting were confident the written answer

above (which came from an appropriate specialist) was comprehensive and took account of all relevant legislation.

17 Section 86 trusts and holding companies

S86 IHTA provides that trusts for the benefit of employees that meet certain conditions are exempt from a number of the inheritance tax charges that apply

to discretionary trusts. To fall within s86 a number of conditions must be met. One such condition is set out in s86(1)(a) and provides the trust must only

benefit “persons of a class defined by reference to employment in a particular trade or profession, or employment by, or office with, a body carrying on a

trade, profession or undertaking” and certain of their relatives. Further, the trust is only within s86 if the beneficiaries comprise “all or most” of the

employees of the body concerned.

There has often been debate over how to interpret this requirement and, in particular, whether a “body carrying on a trade” would include a group of

companies whose activities comprise a whole series of trades and a holding company that does not carry on any trade at all.

The accepted view (which is also accepted by HMRC) is that s86 does not need to be construed narrowly and can apply to a trust whose beneficiaries

includes employees of a group comprising a holding company and subsidiaries carrying on a number of different trades. HMRC’s guidance states (at
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IHTM42929) that the reference to “body” could include a single company, a group of companies or part of a group or a subsidiary within a group. The “all or

most” test then needs to be satisfied by reference to the employees of the “body” concerned. The guidance goes on to say that where a holding company of

a group sets up a trust for the benefit of all or most of the employees of all the companies in the group (as is usually the case), the “all or most” test should

be straightforward. In determining whether the “body” (i.e. the group) carries on a trade (or a number of trades), you must consider the activities of the

group and the employees within the group as a whole.

S13 IHTA sets out the circumstances in which dispositions of property made to the trustees of a s86 trust by a close company will not be subject to IHT.

One of the conditions for this to apply is that the beneficiaries include all or most of the persons employed by or holding office with the company or the

persons employed by or holding office with the company or any one or more subsidiaries of the company. Specifically, there is no mention of the “holding”

company of the relevant company.

In the past, Counsel has advised that s86 and s13 should be read together in support of the contention that s86 extends to a group of companies that carry

on a number of different trades. Counsel was of the view that the fact that HMRC do not interpret s86(3) literally must either be due to a concession or (and

Counsel believed this to be the correct position) because you should read s86 with s13. It is usual for an EBT to be established by a holding company and

apply to all companies within the group. However, there may be circumstances in which the EBT is established by a subsidiary company and wishes to

include as its beneficiaries employees of the holding company.

a) Does an EBT which is established by a subsidiary company but includes as its beneficiaries employees of the holding company still qualify as a

s86 trust? If s13 and s86 are to be read together, does HMRC interpret the requirement in s13 that the beneficiaries of the trust “include” all or

most of the persons employed by the company or any one or more subsidiaries of the company, as implying that employees of a holding

company (or a sister company) cannot be beneficiaries of a s86 trust? Or is it simply a condition of the relief for close companies that as a

minimum the employees of the close company are beneficiaries, whether or not the EBT’s beneficiaries include members of the wider group?

Even if this is the case, is this restriction relevant only for close companies that wish to benefit from the relief in s13 and does not apply to non-

close companies that establish s86 trusts? HMRC guidance suggests that a s86 trust can be established for completely independent companies

provided the “all or most” condition is satisfied.

b) EBT trust deeds often provide that the definition of “Company” includes any successor company. The employees of the successor company, by

definition, become beneficiaries of the EBT. Therefore, if the Company is taken over, employees of the acquirer are beneficiaries. If the answer

to question a) is that employees of holding companies are not able to benefit under a s86 trust, can HMRC confirm that the position is different

where there is a successor to the Company?

HMRC Written Response

It has not been possible to provide a response in the time available. We hope to be able to do so before the end of the month.
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18 Notification requirements on termination of an offshore trust

Please can HMRC advise whether the termination of an offshore employee benefit trust which has had no UK source income (and has accordingly not filed

a UK tax return) has to be notified to HMRC. We are not aware of any statutory obligation to notify HMRC of the closure of a trust that has been reported to

it under s218 IHTA however we know that some companies choose to notify HMRC Trusts and Estates division as a matter of good practice. Please can

HMRC state whether it would expect to be formally notified of the termination of an EBT in such circumstances?

HMRC Written Response

There is no statutory requirement for the trustees of an EBT to notify us of its termination, so HMRC cannot require such a notification. However, it

may indeed be good practice for trustees to advise HMRC of the trustees’ cessation as from time to time it is possible that HMRC will write to the

trustees to clarify that the trust still receives no income. This is something that HMRC does periodically. If the trustees notify HMRC that an EBT

has ceased this will prevent such requests and prevent undue correspondence for both parties.

Discussion at meeting

SPL queried notification requirements for SIP trusts being wound-up. HMRC confirmed the process for SIP trusts was no different to other UK trusts.

CGT

19 DOTAS and ER

Hallmark 9 (financial products) in the Tax Avoidance Scheme (Prescribed Descriptions of Arrangements) Regulations 2006, which was introduced in

February 2016, is very broad in its scope. The potential width of this Hallmark (coupled with some of the statements in HMRC’s recently published DOTAS

guidance) has caused considerable uncertainty and concern as to which share plan structures, most of which are not novel and which have been commonly

used for some time, might require notification in the context of structures which have entrepreneurs’ relief as a benefit. (DOTAS is also in practice no longer

simply a notification obligation, because of its increasing use as a “hallmark of bad behaviour” in the tax context where it can give rise to additional liabilities

if the arrangements do not work). We understand that the Big 4 have approached HMRC to agree that only shares with zero or negligible economic rights

beyond votes and nominal value (deferred shares) would require notification in an ER context. On that basis, please could HMRC confirm that a growth

share which has low economic rights at the outset (though clearly the potential for significant value later on) but with disproportionate voting rights and

nominal value would not need to be reported? Please can HMRC confirm and give any other comment/guidance in this area? For example, if the growth
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shares give 6% of the exit proceeds over £10m (but nothing below £10m) and have 6% of the votes and nominal value, would this be DOTAS-able? If the

growth shares give 4% of the exit proceeds over £10m (but nothing below £10m) and have 6% of the votes and nominal value, would this alter the position?

As a general comment, SPL think that it is undesirable that any structure which is already well-known to HMRC and particularly one which has been the

subject of judicial decision should be subject to DOTAS.

Is HMRC able to comment or give any guidance in this area?

HMRC Written Response

The statutory conditions for entrepreneurs' relief (ER) are 'mechanical' i.e. objective rather than purposive, and there is no definition of an

'entrepreneur' in the TCGA. It follows that the availability of ER under the current legislation may not always be fair or consistent with the usual

understanding of entrepreneurial activity. The relief has a large cost, and HMRC's administration of it has been remarked upon e.g. by the NAO.

HMRC has taken steps in recent Finance Acts to prevent some 'unfair outcomes' for cases in which ER was formerly due even though the spirit of

the mechanical conditions was not observed (for instance, denying relief on goodwill transferred to a company where the claimant/transferor

effectively retained control of the associated business rather than genuinely disposing of it). HMRC has also commissioned extensive customer

research on the impact of ER on business and investment decisions. Our aim is to explore the effectiveness of ER in promoting the creation of new

businesses and the growth of existing businesses, and how it influences the disposal of businesses.

We have been aware for some time that the 'personal company' conditions for ER are not difficult to meet even in cases where a shareholder's

economic interest in a company is, for practical purposes, rather less than the 5% stake required in ordinary share capital and voting rights. To be

clear: ER is due in these circumstances, subject to the other conditions being met but we think that may not be consistent with truly entrepreneurial

activity. As set out on page 79 of the DOTAS guidance, we consider that some of the arrangements designed to obtain the advantage of ER will be

notifiable because Condition 3 or Condition 4 in the Financial Products hallmark is met. As part of our work on assessing the effectiveness and

value-for-money of ER we plan to use the information we receive in disclosures to gather reliable information for the first time on the nature and

extent of use of arrangements which ensure that shares are shares in the holder's 'personal company'.

We are not aware of any approaches by the Big 4 or representative bodies aimed at securing any sort of general agreement that certain types of

arrangement, or arrangements which use shares with certain specific rights or properties, will not be notifiable. Giving such assurances or

'exemptions' from the normal DOTAS procedure would undermine its purpose. So we are not willing to comment on the use of geared growth or

'waterfall' shares of the sort described in the question.

We recognise that the use of shares with anomalous economic rights may occasionally not have the securing of a tax advantage as a main benefit.

This possibility is acknowledged in the published guidance.
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Discussion at meeting

SPL noted the new Hallmark seems to result in common share plan arrangements (such as growth shares where there is a mismatch between

economic and voting rights) being potentially caught by DOTAS and queried whether this was the intention.

By way of background, HMRC confirmed ER was an expensive relief and its effectiveness as a policy tool was difficult to monitor given there is no

definition of ‘entrepreneur’. In light of this, ER is being scrutinised by the Treasury. The statutory ER regime is mechanistic rather than purposive it

its approach, and therefore amendments made to ER in FA15 and FA16 to change the qualifying conditions were designed to narrow relief as there

were circumstances where ministers felt relief should not be available. Merely because arrangements have been made within the terms of the

legislation to secure relief does not mean HMRC is entirely happy with the outcome. Against this background, HMRC expects that more ER

arrangements will be reportable under DOTAS (in order to give HMRC more information about the use of ER that it can then analyse) and expects

increased reporting of ER arrangements going forward – and indeed has already received some notifications. HMRC is therefore not willing to

provide any general carve-out for reporting of ER arrangements.

However, it may be that where arrangements are felt to be uncontroversial, HMRC will notify that scheme numbers are not necessary. HMRC

indicated that this had been the case in relation to some of the notifications already received under the relevant Hallmark.

When asked whether they would move these reporting arrangements to ‘form 42’, HMRC said that form 42 was not appropriate to collect CGT

information regarding ER structures (such as growth shares) although a member pointed out that SAYE sales information is collected for CGT

purposes via an ERS-related annual return.

20 Disguised remuneration – CGT issue

As the scope of Part 7A is to be widened, we should like HMRC to take this opportunity to clarify the situation when an employee has suffered a Part 7A

charge on the acquisition of shares and subsequently has a CGT charge in relation to the same shares.

S119A TCGA was amended by, and s119C was inserted by, paragraph 49 of Schedule 2 to FA 2011 following the introduction of Part 7A into ITEPA by that

Act. These provisions only give a CGT uplift for a Part 7A charge when income tax is payable under s476 on exercise of an option and there has been a

Part 7A charge (unless that charge relates to unremitted Part 7A income - see s119C TCGA). S119A(3)(d) enables the amount taxed under s476 to be

added to the disposing employee's base cost. The amount taxable under s476 is reduced by, inter alia, any Part 7A charge in relation to the option

(s480(5)(d) ITEPA). As a result of s119A(5)(a) TCGA, that deduction is added to the actual amount taxed under s476 for the purpose of calculating the uplift

to the employee's base cost.

The analysis when there is a Part 7A charge where an employee has acquired shares otherwise than on the exercise of an option is less clear. As the Part
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7A charge will normally reduce any subsequent Part 7 charge (see, for instance, s428(6A) in relation to restricted securities) and thus the amount of credit

given for that charge by s119A, at first sight the employee's overall tax rate in relation to shares the sale of which gives rise to a CGT liability will be

increased.

It is clearly wrong that there should be an effective double CGT charge where restricted or convertible securities are acquired on deferred payment terms in

circumstances where a Part 7A charge arises and operates to reduce (under s446T(3)(f)) the charge arising on waiver of the loan under s446U (so as to

preclude the operation of s119A(3)(c)).

Can HMRC confirm in these circumstances, the base cost is derived not under s17 but instead under the basic provision of s38 (on the basis that the

consideration includes the value of the undertaking to pay the deferred consideration on the shares in future)?

This corresponds with the treatment afforded to the disponor of assets under s48 (where it is expressed that, in deferred consideration cases, the full

amount of the deferred consideration is brought into account "without any discount for postponement of the right to receive [it]”).

HMRC Written Response

The changes at section 119A and 119C of TCGA introduced in 2011 were intended to ensure that charges arising under Part 7A in respect of the

acquisition of securities pursuant to employment-related securities options were recognised for capital gains tax purposes on the disposal of those

securities. At that time, it was thought that similar provisions were not needed in respect of other acquisitions of employment-related securities,

because there were no circumstances where double taxation might arise in genuine commercial arrangements. HMRC would be happy to consider

any actual examples of such arrangements, to determine whether the legislation in ITEPA and TCGA works as it should.

Discussion at meeting

HMRC accepted that technical injustice could arise in certain cases. SPL requested the employment related securities manual section on CGT be

updated to confirm no double tax charge is intended. HMRC asked to be provided with some example fact patterns that would seem to give rise to a

double tax charge so HMRC can consider how best to find a way through the issue and what guidance can be given.

21 Forced transfer of shares at an undervalue by an employee

There are two main circumstances when an employee will be forced to transfer shares for less than their market value:

(a) when he is a “bad” leaver and he is required to sell shares for example, for nil, or at the lower of what the shares are then worth and the price for which

the employee acquired the shares; and

(b) when clawback is being operated so that the employee is required to return shares, often for no payment, to compensate a company for individual or
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collective misconduct or extreme corporate loss.

These arrangements requiring transfer at less than market value may be set out in articles of association or other documents, for example, plan rules or

individual agreements, and may be put in place after the employee has acquired shares.

These are points which SPL has regularly raised over the years with HMRC, yet there is still no clear manual guidance on this.

Please can HMRC confirm (and then insert into the CGT manual) that the market value rule is disapplied in these cases for employees, so that for capital

gains purposes the employee is only treated as receiving the disposal consideration which he actually receives?

HMRC Written Response

The range of circumstances in which this point may arise in the context of employment related securities is so diverse that we cannot say definitively

that section 17 TCGA 1992 will or will not apply as a general rule. You will appreciate that HMRC has no power to extend concessionary treatment,

and the effect of the relevant statute will depend on the relevant facts of each case. Those facts may include, for instance, the terms on which the

shareholder originally agreed to make the disposal in question, any amendments to those terms, and the events which precipitated the disposal.

However, if the existing provisions actually give rise to manifest unfairness we would like to know the exact circumstances in which this happens and

the frequency, as well as the impact on the customer. Hence the previous requests for the full facts of cases where section 17 appears to produce an

unfair result.

Discussion at meeting

SPL confirmed there are many situations where, due to a clawback provision, the terms of a share scheme, or a company’s Articles of Association, a

disposal may be required to occur for less than market value. It would be helpful if HMRC would confirm, via guidance, that it would regard such

scenarios as bargains at arm’s length (having regard to the broader context of these arrangements).

HMRC stated it is some way from being able to ‘deem’ there to be a bargain at arms’ length, as s17 is not purposive. Technical adviser colleagues

have considered this several times over the last few years but have not seen it as a ‘live issue’. HMRC requested SPL provide some examples of

‘standard’ clawback provisions, share plan leaver rules and articles of association that would require disposals below market value for HMRC to

consider further. HMRC noted it is in the era of ‘evidence based’ policy making, so any indication of prevalence etc of these types of provisions

would be helpful in supporting any case for guidance.

22 CGT pooling – follow-up

Whilst ESSU has, for the purpose of calculating the income tax liability that arises on vesting/exercise of share awards, issued the helpful guidance

permitting market value to be taken as the average of sale prices achieved over two days, there is no corresponding CGT guidance. At our meeting in July
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2016 HMRC, ESSU agreed to speak to their CGT colleagues about the issue with a view to seeking agreement for SPL to speak directly to the CGT unit

about the issue.

Please can HMRC provide an update?

HMRC Written Response

The share identification rules in S104 TCGA1992 et seq. address fundamental issues arising from the acquisition and disposal of fungible assets

such as shares. The most basic of these is that where shares are disposed which comprise less than the entire holding of such shares, it is

impossible to know without specific rules which shares have been disposed of and hence which acquisition cost to attribute to those shares. The

share identification rules address this by treating all shares of the same class held by the same person as a single “pool” and then by singling out

exceptions from this pool i.e. disposals which take place on the same day as identical shares were acquired. These rules are mechanistic in

operation and allow no scope for a purposive construction.

What is being requested here is that HMRC apply a purposive construction to the legislation, i.e. we allow the disposals taking place on day 2 to be

treated as taking place on day 1 because the reason for the subsequent disposal is the acquisition i.e. they would not be disposing of shares on day

2 if they hadn’t acquired them on day 1. In some cases, the day 2 disposals will be to meet the PAYE obligation arising on the day 1 acquisition. If

SPL are not suggesting a purposive construction (i.e. we look at the purpose for the disposal and its relationship to the acquisition) but instead that

all disposals of whatever nature should be matched, then presumably they are suggesting that the S105 “carve-out” from the pool should make

reference to a two day period and not a single day as it does at present. As the current legislation specifies same day disposals and leaves no scope

for a purposive interpretation of the rules, then any change to the share identification rules would require a fundamental change in policy and a re-

write of the legislation. I can say that presently there is no intention of doing that in the foreseeable future.

With respect to any future discussion of this issue, before any further discussions it would be useful to have the case for amending the share

identification rules expressed more formally and clearly – it’s not clear from SPL’s representations if what is sought is a share matching regime which

takes into account the purpose behind disposals and acquisition, or simply a “same two days” rule instead of a same day rule. It’s also not clear

where the perceived unfairness in the current regime is, since it may work in the shareholder’s favour. If the issue is in fact the administrative and

practical difficulties in vesting and selling large numbers of shares within a single day, then questions of fairness are not central. If SPL feel

something more formal is required, then ESSU will accept a formal representation once the concerns have been more precisely articulated.

On the question of fairness and in particular the existence of averaging rules for establishing the value of what is acquired for PAYE purposes, there

are indeed PAYE provisions which operate when calculating market value, in determining the value of the benefit arising on vesting of the shares, to

allow averaging over a two day period. This provision is for the purpose of mitigating the impact of the act of disposal itself on the valuation of the

assets being disposed of, by recognising that the share value on day 2 may be altered by the disposals undertaken on day 1. However, the fact that
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averaging is part of the process for determining value for PAYE purposes does not indicate that averaging should therefore form any part of the

process of identifying the assets disposed of – they are two entirely different tests.

Apart from anything else, the PAYE provisions take the value on two dates and then arrive at an average amount by the process of adding and

dividing by two. A date cannot be so averaged – there is no intermediate date between day 1 and day 2. SPL is asking that one of the two dates, the

earlier one, is selected, although doing so may give rise to either a gain or a loss so is hence not guaranteed to be beneficial to the taxpayer – it is

as likely to create an unintended benefit for the taxpayer as to correct a perceived unfairness.

The PAYE provisions are also designed for the purpose of arriving at a fair value, while the share identification rules have nothing to say about value

but exist to identify with which pool of fungible assets the shares disposed of are matched for the purpose of establishing acquisition cost. The

PAYE provisions arrive at a figure based on the value of all shares in issue on the relevant dates, while the share identification rules in S104 et seq.

consider solely the shares held by, acquired by and disposed by the taxpayer themselves.

The PAYE rules exist to determine a fair value for the shares disposed of and to ensure that the impact of earlier disposals on later values is

recognised. This has no bearing on HMRC share identification rules for Capital Gains purposes, which operate on the long-established basis that

shares of the same class, once acquired, are indistinguishable except where legislation exists to identify them. There is no statutory basis for

identifying the shares disposed of on day 2 with the shares acquired on day 1, and a purposive interpretation of the rules as proposed would require

a change to the legislation on share identification. As previously mentioned, as the current rules are as likely to benefit the shareholder as to

disadvantage them there is no fundamental unfairness to drive such a change.

Discussion at meeting

SPL clarified that it did not dispute the technical CGT analysis. SPL confirmed that what it hoped to receive from HMRC was guidance on how

companies could, from a practical perspective, deal with the challenge of CGT issues arising for employees where companies (unwittingly) follow the

PAYE guidance and sell shares over 2 days. For example, given the broker will sell a pool of shares (and will not be able to identify which

employees certain shares relate to), it should be open to the company and taxpayers (employees) to determine that sales on day 1 relate to certain

employees (e.g. those employees the company knows have other shareholdings in the company and so an existing CGT pool) and day 2 sales

relate to the balance of employees. SPL suggests requiring sales across both days to be attributed proportionately to all employees to be unjustified

and overly penal given differing personal circumstances.

SPL also noted that, in this scenario, there is no ambiguity surrounding the source of shares being disposed of – we are focussing on sales

immediately following a vesting so the source and timing of the acquisition of the shares is clear (ie vesting).

HMRC confirmed it will reconsider the question in light of the clarifications provided above.
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NICs

23 Shares vesting after an employee leaves the UK NICs net

This question concerns an employee share award vesting after the employee has left the UK and he has been given an X code, but where the share vesting

is partly subject to NICs in accordance with the new apportionment rules for IMEs which took effect from April 2016.

A client has said that their payroll provider has said that their system does not allow for NICs to be withheld or paid in relation to an employee with an X

code, and they have no plans to amend that. Their only suggestion was that the client should set up the employee twice, once with an X code and once

with an A code, so that share transactions could be processed through the A code payroll reference. That is not a practical solution – firstly because the

client’s own systems will not let them set up the same employee twice, but also because of the risk of earnings being processed using the wrong record.

Our only other option would appear to be an EYU, but that is a risk under RTI and would be a long manual process.

Please HMRC comment on the correct (or other) approach to follow?

HMRC Written Response

HMRC is still considering the implications of the question raised and the potential impact that the need to record the appropriate UK NICs could have

on its systems. Appropriate internal stakeholders are being consulted and a full response will be issued as soon as possible.

24 SIP and disqualifying events rules on a takeover where different consideration offered

A further question was raised at the meeting. The SIP code provides there should be no tax charge on a takeover where participants only receive cash.

How does this relief relate to the disqualifying events rules that give rise to penalties, which states equal treatment for shareholders is required?

HMRC Written Response

Following the meeting, HMRC sent a written response on 13 January.

In that response, they agreed that, on the face of it, the words of paragraph 85A(2)(b) could be taken as being inconsistent with section 498(11).

HMRC is of the view that paragraph 85A(2)(b) does not have the effect of disapplying section 498(11). The acceptance of a general offer made to different

shareholders by different means, such that, say, all the employees except the management team receive a purely cash offer, whilst the management team

are offered part cash/part loan notes to the same aggregate value per share, will not thereby be a disqualifying event by virtue of paragraph 85A(2)(b).


