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Introduction

§ Background

§ Employment law issues

§ Tax treatment

§ Continuing areas of doubt/concern

§ How “employee shareholder status” is likely to 
be used



Background

§ 8 October 2012 – Chancellor announces “shares for 
rights” proposals

§ 18 October 2012 – BIS launches consultation on new 
“employee owner” status (deadline 
8 November 2012)

– draft legislation to amend 
Employment Rights Act  
1996 (ERA) included in Growth 
and Infrastructure Bill (GIB)



Background: Rationale

§ “… give business greater choice about the contracts they can 
offer to individuals while maintaining appropriate levels of 
protection …”

§ “… part of review of employment laws … to ensure the maximum 
flexibility for both parties while protecting fairness and providing 
the competitive environment required for enterprise to thrive …”

§ “… intended for fast growing small and medium sized companies 
that would benefit most from a flexible workforce …”

§ “… keen to ensure that this new employment status does not 
impose any valuation requirements beyond those that already 
exist …”



Background

§ December 2012 – BIS publishes response to ConDoc

– amendments to GIB for 
“employee shareholder” status 

– Autumn statement: indication as to 
income tax treatment on acquisition

– draft CGT legislation for inclusion in 
FB 2013



Background: Areas of concern

§ Lack of understanding as to loss of employment protections

§ Coercion of employees to adopt new status

§ Loss of benefits if refuse job with new status

§ Concerns on redundancy: no statutory pay and worthless shares

§ Greater likelihood of discrimination/automatically unfair dismissal 
claims 

§ Litigation risk surrounding effective creation of new status

§ Complexity and cost of proposals for employers

§ Uncertainties about income tax liabilities

§ Significant valuation issues

§ Treatment of leavers

§ Risk of abusive tax avoidance arrangements 



Background

§ 20 March 2013 – Budget 2013: income tax treatment 
confirmed

– H of L voted to delete Clause 27 GIB 

§ 28 March 2013 – FB 2013 published

§ April 2013 – GIB back and forth to H of L: further 
concessions made 

§ 25 April 2013   – Royal Assent to GIB

§ 4 June 2013    – amendments to FB 2013 re. tax 
treatment of provision of advice 



Background

§ “I have never seen such unanimous opposition to a 
proposal from those whom it is intended to benefit, 
namely companies themselves”

§ “… concept of employee ownership is to be 
commended … that is entirely different to trading 
shares for basic rights in what is generally an unequal 
employment relationship …”



Legislation

§ New section 205A Employment Rights Act 1996

§ Clause 54 and Schedule 22 Finance Bill 2013

§ Into force 1 September 2013



Employment law issues

§ Employment rights given up (and those remaining)

§ Requirements to be met to effectively create 
"employee shareholder" status

§ Practical issues to consider from an employment 
perspective



What are employees giving up?

§ In exchange for no less than £2,000 worth of shares, 
an employee shareholder will not have the right to: 
§ request to undertake study or training;

§ request flexible working;

§ make an ordinary unfair dismissal claim; or

§ receive a statutory redundancy payment

§ Employee shareholders will have to give extended 
notice of return from maternity, paternity and adoption 
leave (16 weeks’ notice instead of the usual 6 or 8 
weeks’ notice)



What are employees giving up?

The rights given up do not include:

§ automatically unfair dismissals, including dismissals 
because of:
§ whistleblowing

§ health and safety activity

§ union activity

§ part-time or fixed term workers

§ dismissals in contravention of the Equality Act 2010:
§ discriminatory dismissals



Requirements to be met

§ The employer and employee must agree that the 
individual is to become an employee shareholder

§ The company issues or allots to the individual no less 
than £2,000 worth (taking into account restrictions i.e. 
AMV) of fully paid up shares in the company or its 
parent 

§ The company gives the individual a written statement 
of particulars of the employee shareholder status

§ The individual gives no other consideration



Written statement must state:

§ The employment rights being given up

§ The revised notice periods (maternity etc)

§ Whether shares are voting shares

§ Whether shares carry any rights to dividends

§ Whether employee shares would participate in the distribution of
surplus assets on winding up

§ How rights differ from shares in largest (or next largest) class of 
shares

§ Whether shares are redeemable and at whose option

§ Whether there are share transfer restrictions

§ Whether pre-emption rights have been excluded in relation to the 
shares

§ Whether the shares are subject to drag-along or tag-along rights 
and the effect of these rights



Requirements to be met

§ Before the agreement is entered into:
§ the individual must be given the statement;

§ the individual must take independent advice as to the terms 
and effect of the proposed agreement; and

§ seven days must pass from the date of the advice

§ Any reasonable costs incurred by the individual in 
obtaining the advice are to be met by the Company 
(whether or not the individual becomes an employee 
shareholder)



Other considerations

§ Protection from detriment/ dismissal for not accepting 
employee shareholder status (i.e. cannot force 
existing employees to transfer)

§ Can offer as the only option for new hires



Potential advantages

§ Reduce the risk of “ordinary” unfair dismissal claims 

§ £2,000 in shares vs up to £74,200 in compensation

§ Company can more easily enforce contractual changes and other 
less favourable treatment that would normally result in potential 
constructive unfair dismissal claims

§ Easy performance related dismissals

§ Redundancy exercise: simply select employee shareholders as 
redundant

§ Remove the need for flexible working rights in the workforce (NB: 
exception for application within 14 days of return from parental
leave)



How will this affect current employment 
practices?

§ 2 year qualifying period of service in relation to unfair 
dismissal claims

§ Risk of discrimination and whistleblowing claims

§ Potential disputes regarding status as employee 
shareholder



How will this affect current employment 
practices?

§ TUPE transfers across to an employer who does not 
operate an employee shareholder scheme/ has no 
share capital? 

§ Precondition of participation in any company share 
scheme that an employee becomes an employee 
shareholder?

§ Conditions of buy-back on termination? 



Tax treatment - overview

§ Finance Bill 2013 – Clause 54 and Schedule 22

§ Variously amend ITEPA 2003, TCGA 1992, ITTOIA 
and CTA 2009

§ Broadly, gains on disposals of ESS worth up to 
£50,000 on receipt will be exempt from CGT and no IT 
will be chargeable on the first £2,000 of share value 
received when an individual becomes an ES; For CT 
purposes, companies will be entitled to a CT 
deduction in respect of shares acquired by employees



Tax treatment – income tax (overview)

§ Section 62/Part 7 ITEPA 2003

§ Finance Bill 2013 introduces new ss. 226A - 226D 
ITEPA 2003

§ Broadly, these treat the MV of ESS as taxable 
earnings for the tax year in which the shares are 
acquired, but with a deductible deemed consideration 
of £2,000 in certain circumstances (see later)

§ Employment-related securities options (s. 226A(4))



Tax treatment – IT (market value)

§ Market value of at least £2,000 (at the time of 
acquisition) 

§ How determined? 

§ Effect of section 431 election?



Tax treatment – IT (deemed consideration)

§ Sections 226B – 226D ITEPA 2003 deem 
consideration of £2,000 to be paid (for IT purposes)

§ No tax relief :
§ if ESS are acquired over several days and at least £2,000 

worth are not acquired on the first day (s. 226B);

§ the employee, or any connected individual has/has had a 
material interest (s. 226D)

§ Section 226C

§ Options?



Tax treatment – IT (buyback of ESS)

§ FB 2013 (paragraph 16 of Schedule 22) no IT will 
arise on a payment to buy back employee shareholder 
shares that qualify for the CGT exemption

§ But what about leavers/Part 7 ITEPA 2003? 



Tax treatment – IT (legal advice)

§ No IT on provision of advice in connection with an 
agreement to effect ESS (section 326B ITEPA)



Tax treatment – CGT (overview)

§ Usual position

§ Part 2 of Schedule 22 Finance Bill 2013 includes 
provisions relating to the CGT treatment of ESS, 
which amend the TCGA 1992

§ Broadly, first £50,000 worth of ESS will be exempt 
from CGT (s. 236B and 236C TCGA 1992)

§ When determined?

§ Available for first disposal of relevant shares

§ Strongest incentive for ESS



Tax treatment – CGT (material interest)

§ ESS are not CGT-exempt if the ES or connected 
persons have (or recently had) a material interest (as 
IT above) (section 236D, TCGA)



Tax treatment – CGT (other points)

§ Share pooling rules disapplied

§ Reorganisations

§ Transfers between spouses

§ No taxable disposal of an asset on giving up existing 
rights or on not acquiring employment protections

§ Base cost (for non-exempt shares)



Tax treatment – CT

§ Part 3 of Schedule 22 to Finance Bill 2013 amends 
CTA 2009 in order to provide appropriately for CT 
relief in respect of acquisitions of ESS



Tax treatment – NICs

§ Additional legislation needed to amend the NICs 
legislation to provide for the NICs treatment of 
employee shareholder shares



Tax treatment – Options

§ Merely receiving an option to subscribe for ESS 
cannot make an individual an ES

§ Useful in managing IT in respect of the shares 
representing the excess value over £2,000 if £2,000 
worth of shares are acquired at the outset (potentially 
with tax relief for deemed consideration of £2,000)?

§ But CGT?



Other continuing areas of doubt/concern

§ Income tax liability on acquisition

§ Paying up nominal value

§ Valuation issues

§ Termination/forfeiture provisions

§ Litigation surrounding new status

§ Increased discrimination/automatic unfair dismissal 
litigation

§ Implications if fail to achieve new status

§ Multiplicity of shareholders

§ Interaction with Remuneration Code etc



How is “employee shareholder” status likely 
to be used?

§ Tax advantaged schemes only?

§ Senior executives cf more junior employees

§ Start ups and SME’s?

§ Listed companies?

§ Private equity?



Final thoughts…. 

“There are some fast growing businesses who may be 
attracted to the idea of a voluntary scheme which 
rewards employee ownership and provides 
opportunities for sharing capital gains, but … not 
something intended for most ordinary businesses 
around the country.”

Vince Cable
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