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Corporate Governance – some 
general themes
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Government  
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Committee 
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Governance 
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FRC Strategic 
Report 
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2018

The focus on long-term sustainable success, generating 
value for shareholders and contributing to wider society

“A formal reporting requirement will compel 
directors to think more carefully about 
how they are taking account of these 

wider matters [in section 172]. More 
transparency will also help to reassure 

investors, creditors and others that 
companies are being run with a view to 

their long-term sustainability.”

“We believe that more effective measures are 
required to ensure that directors 

demonstrably take seriously their duties to 
have regard to other stakeholders and the 
long-term consequences of decisions. This 

can best be achieved by requiring more 
specific and accurate reporting, supported by 

robust enforcement.”

“A successful company is led by an effective 
and entrepreneurial board, whose role is to 

promote the long-term sustainable 
success of the company, generating 

value for shareholders and contributing 
to wider society” (Principle A).

“The purpose of the strategic report is to 
provide information for shareholders and help 

them to assess how the directors have 
performed their duty, under section 172, to 

promote the success of the company and, in 
doing so, had regard to the matters set out in 
that section. This includes considering the 
interests of other stakeholders which will 

have an impact on the long-term success.”



// 4

Regard of 
customers, 
suppliers & 

others 
statement

Employee 
engagement 

statement

Section 172 
statement

Corporate governance reporting requirements 

"A strategic report for a 
financial year of a company 
must include a statement (a 
"section 172(1) statement") 

which describes how the 
directors have had regard to 
the matters set out in section 

172(1)(a) to (f) when 
performing their duty under 

section 172"

The directors' must contain a statement "summarising (i) how the 
directors have engaged with employees, and (ii) how the directors have 
had regard to employee interests, and the effect of that regard, including 

on the principal decisions taken by the company"

Considerable overlap with 
2018 Governance Code

The directors’ report 
must contain a statement 

"summarising how the 
directors have had regard to 

the need to foster the 
company’s business 

relationships with suppliers, 
customers and others, and 

the effect of that regard, 
including on the principal 
decisions taken by the 

company during the financial 
year"
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Directors’ duties – the statutory duties

S.171 Duty to act within the powers conferred by the company’s constitution

S.172 Duty to promote the success of the company for the benefit of its members

S.173 Duty to exercise independent judgment

S.174 Duty to exercise reasonable care, skill and diligence

S.175 Duty to avoid conflicts of interest

S.176 Duty not to accept benefits from third-parties

S.177 Duty to disclose any interest in a proposed transaction or arrangement with the company
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Directors’ duty to promote success of company

Section 172: Duty to promote the success of the company
A director of a company must act in the way he considers, in good faith, would be most likely to promote the success of the 

company for the benefit of its members as a whole, and in doing so have regard (amongst other matters) to –

(a) the likely consequences 
of any decision in the long 

term
(b) the interests of the 
company's employees

(c) the need to foster the 
company's business 

relationships with suppliers, 
customers and others

(d) the impact of the 
company's operations on the 

community and the 
environment

(e) the desirability of the 
company maintaining a 

reputation for high standards 
of business conduct

(f) the need to act fairly as 
between members of the 

company



// 7

Directors’ duty to promote success of company

Legal interpretation of section 172 duty 
• Reflects “enlightened shareholder value" approach  – shareholder primacy but with regard to the 

interests of other stakeholders
• For a commercial company, success usually means long-term (i.e. sustainable) value creation
• No duty to promote the interests of stakeholders, e.g. no conflict between duty to company and 

stakeholder interests
• No hierarchy of factors – can be conflict between individual factors 

Compliance in practice 
• Good faith judgment of what will promote the success of the company is the key test
• The words “have regard to” mean “think about” – weight given to factors is a matter of good faith 

judgment – list of factors is not exhaustive
• Directors to consider what is appropriate and proportionate, in light of the importance of the decision 

being made - should not be a box-ticking exercise
• Substance is key - not merely lip service via board minutes
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Leadership and 
company purpose 
(Principles A – E)

Division of 
responsibilities 
(Principles F – I)

Composition, 
succession and 

evaluation 
(Principles J – L)

Audit, risk and 
internal control 

(Principles M – O)

Remuneration 
(Principles P – R)

2018 Corporate Governance Code

• Shorter and sharper version published in July 2018 following fundamental review 
• Applied to Genus from start of current financial year – must report against it in 2020

Greater focus on culture, purpose and values and stakeholder matters
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Governance Code: impact on remuneration committee 

Role and responsibilities of the remuneration committee
• Part 5 of the 2018 Governance Code 

• Principles P, Q & R and Provisions 32 - 41

• Remuneration to support strategy and promote long term successRole

• Clear that remuneration committee's ambit is executive directors and "senior management" 
(executive committee or first layer of management below board, including the company secretary)Ambit

• Exercise of discretion is key, taking account of company/individual performance and wider 
circumstancesDiscretion

• Review of workforce policies – but only for alignment purposesWorkforce

• Review terms of referenceTerms of 
reference

• Remuneration committee chair to have served on a remuneration committee for at least 12 
monthsChair
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Governance Code: impact on share plans, share plan 
rules and remuneration
• Malus and clawback:

• Overriding formulaic outcomes – review policy and rules

• Impact on pensions

• Post-employment shareholding requirements

• ESG factors

Payments based on 
erroneous or 

misleading data
Misconduct Misstatement of 

accounts

Serious reputational 
damage Corporate failure  
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Governance Code: impact on remuneration reporting

Remuneration committee report needs full description of work, including:

Explanation of 
strategic rationale

Why the 
remuneration is 

appropriate

How committee has 
addressed provision 

40 (clarity, 
simplicity, risk, 
predictability; 

proportionality & 
alignment to culture)

Operation of policy 
re company 

performance and 
quantum

Shareholder 
engagement and the 
impact on policy and 

outcomes

Workforce 
engagement re 

alignment of 
executive 

remuneration with 
wider company pay 

policy

Application of 
discretion 

(Provision 41)



The Annual Report
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Scope and overview of the Regime

Regime applies to 
• UK incorporated ‘quoted’ and “unquoted” trading companies 

• All directors of the Company 

• CEOs and deputy CEOs even if not on the Board

New requirements introduced in 2018 and 2019
• UK Government

• EU Shareholder Rights Directive II

Shareholder approval 
• Advisory vote on report

• Binding vote on policy
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Geography of the Annual Report

Strategic 
Report

Corporate 
Governance 
Statement

Directors’ 
Report 

Directors’ 
Remuneration 

Report

Audited 
Financial 

Statements
Audit Report
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The annual report on remuneration

Annual statement and report on remuneration
• Statement from the Chair of the Remuneration Committee 

• Report setting out actual payments made to directors in the last financial year, including single total 
pay figure

• Annual advisory shareholder vote 

Directors’ remuneration policy 
• The company’s forward-looking policy on remuneration and potential payments (including the 

approach to exit payments)

• Binding shareholder vote at least every 3 years
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Directors’ Remuneration Report

Single figure table 

Prescribed format of pay earned, 
rather than potential pay; including all 
LTIP vestings, bonus earned and 
taxable benefits

Pension entitlements 

Additional disclosures in respect of 
defined benefit or cash balance 
benefit arrangements (or hybrid 
arrangements) 

Incentive awards

Awards during the year, including 
value, vesting levels and performance 
conditions

Payments to past directors & 
payments for loss of office

Share interests

Shareholdings and share awards 
vesting and subsisting 

TSR performance graph 

Current TSR graph rising to 10 year 
disclosure, with CEO total pay and 
vesting percentages

Percentage change in all directors’ 
remuneration

CEO Pay ratios

CEO single total figure of 
remuneration against that of upper, 
median and lower quartile employees

Relative spend on pay 

Spend on pay compared with 
shareholder distributions

Implementation of policy in the 
current year 

Including significant changes in 
operation and details of performance 
conditions and weightings

Remuneration Committee details 

Composition, plus details of any 
adviser to committee (selection, fees, 
connections)

Voting information 

Information on last advisory vote and 
binding vote and any action taken in 
response to significant votes against
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Remuneration policy

Future policy table 

Prescribed format including 
description of all potential payments 
and all benefits; an explanation of the 
link to strategy and a description of 
performance measures

Old entitlements

Need to cover all old schemes/policies 
which are still paying out 

Policy for new recruits

Need maximum flexibility for one-off 
and continuing payments to new 
recruits; maximum value to be set out 
(but not including buy-out bonuses)

Service contract terms

Description of any obligation of the 
company which may result in a 
remuneration payment

Graphical illustration of potential 
pay

Bar chart for each executive director 
showing potential pay at minimum, 
threshold and maximum

Policy on exit payments

Need maximum flexibility including for 
bargaining position with director

Employee pay and views

How employee pay was taken into 
account and whether (and if so how) 
employee views were sought

Shareholder views

If and how shareholder views were 
taken into account

Non-executive directors

Don’t forget about the NEDs – cover 
current, new recruits, exits (but more 
limited requirements); includes fees 
and additional fees for other duties to 
the company



Shareholder approval
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Shareholder approval – UKLA Listing Rules 

New issue and treasury shares vs existing shares

Employees’ share scheme and long-term incentive schemes

All-employee plans

One-off awards

Discounted option arrangements
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Shareholder approval – Companies Act 2006 

• Payments to directors which are not consistent with the approved policy
– only if an amendment to the policy authorising the company to make the payment is 

approved by shareholders

• Remuneration Policy 
– For the first year (only) the policy does not need to take effect immediately: it can take 

effect at any time up until the start of the next financial year
– Payments made before the first policy is effective are not restricted
– Once a policy is approved, long-stop date for seeking approval again for a policy is the 

end of the third financial year after last put to shareholders 
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What if you lose a vote on policy?

Are you 
having a 
vote on 
Policy?

No 
advisory 
vote only

Yes

Need new vote on Policy next  year s.439A(2)(a)

Lose

Win

Lose

Win

Lose

Win

No consequences s.439A(2)(b) 

Advisory 
vote

Need new vote on Policy next year New s.439A(2A)



Guidance
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GC100 and Investor Group Guidance

• Focus on practical aspects of compliance with 
Regulations

• Is “best practice guidance”, so in some places goes 
further than the Regulations

Government 
sanctioned guidance

• “must” 
• “may wish to consider” 
• “investors generally expect” 

Tripartite approach 

• Avoid boilerplate language! 
Encourages 
innovation in 

reporting 
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Investment Association Principles of Remuneration

Shareholder 
approval for plans Duration of plans Dilution Limits

Timing of grants
LTIP vesting and 

performance 
conditions

Holding periods

Shareholding 
requirements / 

post-employment 
shareholding 
requirements

Leaver rules Malus and 
clawback
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Other institutional investors 

ISS

Glass Lewis

PLSA

PIRC

Individual institutional investors



Covid-19, Remuneration & Share 
Plans
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Covid-19, Remuneration & Share Plans

Reducing salary / 
bonus

Awarding annual 
bonus / LTIPs

All employee schemes Conserving cash
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Covid-19, Remuneration & Share Plans

Investment 
Association letter to 

FTSE 350 Remco 
chairs / published 

guidance

ISS Policy Guidance

M&G

High Pay Centre 
Report – "How are UK-

listed companies 
responding to the 

economic 
shutdown?" 

Institutional view – share the pain



// 29

Disclaimer

The contents of this publication, current at the date of publication set out in this document, are for reference purposes only. They do not constitute legal advice and should 
not be relied upon as such. Specific legal advice about your specific circumstances should always be sought separately before taking any action based on this publication.

Herbert Smith Freehills LLP and its affiliated and subsidiary businesses and firms and Herbert Smith Freehills, an Australian Partnership, are separate member firms of the 
international legal practice known as Herbert Smith Freehills.

© Herbert Smith Freehills LLP 2017




