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Introductions

Cara Hegarty
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Cara advises large FTSE-listed 

companies, banks and insurers on the 

design, documentation and disclosure of 

executive remuneration, employee share 

plans and director/employee share dealing.
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Associate, Incentives

Steph advises on all aspects of employee 

incentive matters and has a particular 

interest in the impact of corporate 

transactions (especially public company 

takeovers) on incentives.
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Overview

MAR and its relevance to share plans

Inside information and announcement obligations 

Insider lists

Dealing restrictions

Trading plans

Disclosure of transactions

Market soundings
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1. MAR and its relevance to share plans
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What is MAR? 

Post-Brexit, MAR 

is likely to 

continue to apply 

in the UK in 

substantially the 

same way as at 

present.

Supplemented by 

Technical 

Standards, ESMA

Guidance, and 

FCA guidance.

Replaced the 

Market Abuse 

Directive, DTR 2 

and DTR 3, Model 

Code (Criminal 

Justice Act 

remains).

Took effect in all 

Member States on 

3 July 2016. 

An EU-wide 

regime addressing 

market abuse, 

disclosure of 

inside information, 

insider lists and 

PDMR dealings. 
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What does MAR cover?

Inside 
information and 
announcements

Insider lists
Restrictions on 

dealing 

Notifiable 
transactions for 

PDMRs and 
CAPs

Market 
soundings
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Why is it relevant to share plans?

Inside 
information and 
announcements

Insider lists
Restrictions on 

dealing 

Notifiable 
transactions for 

PDMRs and 
CAPs

Market 
soundings

Clearance process 

(not MAR)

The majority of dealings employees and directors will undertake relate to participation in share plans: 

option exercises, selling shares, making investment elections etc.

Additional rules for 

PDMRs (MAR)
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2. Inside information & announcements
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Inside Information – what is it?

Changes from the pre-MAR 

definition of inside 

information:

> An intermediate step in 

a protracted process 

can be inside 

information

> Significant price test 

now focussed on 

whether a reasonable 

investor would be likely 

to use the information 

as part of the basis of 

their investment 

decision



Of a precise 

nature

Relating 

directly or 

indirectly to 

one or more 

issuers or 

financial 

instruments

Has not been 

made public

.

Would be likely 

to have a 

significant 

effect on price 

of those 

financial 

instruments or 

related 

derivatives if it 

were made 

public
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Obligation to announce inside information

Text

No CGT 

when:

(paras 

5(1)+6(1)) 

Public disclosure 

> An issuer shall inform the public as 

soon as possible of inside information 

which directly concerns that issuer

Disclosure may be delayed if:

:> Disclosure is likely to prejudice the 

company’s legitimate interests; 

> Delaying disclosure is not likely to 

mislead the public; and

> The issuer can ensure the 

confidentiality of the information.

Lorem ipsum dolor sit amet, 

consectetur adipiscing elit.

ESMA guidance

Public disclosure
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3. Insider lists
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Insider Lists

Issuers and persons acting on their behalf must maintain records of all persons working for 
them in any capacity with access to inside information.

The insider list must be promptly updated after someone gains or ceases to have access or 
there is a change in the reason someone has access. Updates to include date and time 
trigger event occurred. 

People included on insider lists must acknowledge the legal and regulatory duties required 
of them in writing. 

If the FCA requests a copy of the insider list it has to be provided as soon as possible.
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Insider Lists vs internal lists

Insider List

>Formal, for FCA (on request)

>Regulated by MAR

>Triggers acknowledgement

>Only where there is inside 
information in existence

Informal (internal) lists

>Project lists

>Linked to dealing codes / clearance 
requirements

>Protective rather than required

> “Pre-collection” of Insider List data
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4. Dealing restrictions
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Restrictions on dealing: not MAR

Starting point:  consider company’s Share Dealing Rules to determine 

whether dealing clearance is required.

>  Anything that happens truly automatically (from the 

employee/directors’ perspective) should not require clearance 

(e.g. grants, vestings, automatic sales to cover tax)

>  Actions with future impact may require clearance (e.g. 

entering into a DRIP, pledging shares as security, electing to 

“sell all” conditional on vesting, exercise of options)

Note: MAR does not mandate any clearance process. This will be a policy 

decision the company has taken to try to protect itself, and its 

employees/directors, from liability (e.g. insider dealing) and reputational risk.  

General 

“rules of 

thumb”

  

Beware: Any transaction undertaken whilst a person has access to inside information (i.e. they are on an insider 

list) carries a risk as there is a presumption that insider dealing (which is an offence) has been committed 

under MAR and/or the Criminal Justice Act – can be rebutted.  This risk exists regardless of whether a 

transaction required and/or was given clearance.

Share 

Dealing

Rules 

Not 

“MAR” –

policy 

approach

Risk/

burden 

analysis
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Additional constraints for PDMRs: MAR

  

>A MAR closed period is the 30 days prior to prelims and half-yearly results 

>Starting point is that a PDMR should not transact during a closed period, unless there 
is an available exemption and the Company permits the transaction to occur

> As a general rule, PDMRs are prohibited from conducting transactions during MAR 
closed periods.

>  The list of exemptions (see later slide) is non-exhaustive – however caution is 
recommended if considering taking a view on the types of transactions which will be 
permitted to occur

>  Always best to try to plan things so no transactions need to occur in a closed period.  
If not possible, consider the exemptions carefully.
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MAR closed period exemptions - examples

Must always be able to show the transaction could not occur at another time

Such as severe financial difficulty –

circumstances must be extremely 

urgent, unforeseen and compelling 

– outside of PDMR’s control

Exceptional circumstances
No further discretion allowed, or 

disclaimer of grant

Unilateral grants where 

timing, recipient, quantum all 

pre-determined 

Option exercises and sales

Four months’ advance, irrevocable 

notice is required and clearance 

must be given
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Share plans events and MAR compliance

  

Is it a dealing / 
transaction?

Does it require 
clearance?

If yes, should 
clearance be 

given? 

If a closed 
period, can it 

occur?

• (PDMRs only)

Is it disclosable?

• (PDMRs & CAPs 
only)

Event MAR closed period prohibition? MAR insider dealing risk? Action / commentary

Grant of option / award 

/ right to acquire 

shares

Prohibited unless exemption applies Risks presumption of insider dealing 

(can be rebutted)

• Issuers try to avoid making 

grants during any MAR closed 

period.

Exercise of option Prohibited unless exemption applies 

(e.g. automatic exercise / sales for tax)

Risks presumption of insider dealing 

(can be rebutted)

• Issuers can include automatic 

exercise/sale provisions in 

rules, or use trading plans.

Automatic lapse of an 

award (e.g. on ceasing 

employment)

Permitted: no transaction by PDMR Permitted: no dealing by issuer or 

insider
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Share plans events and MAR compliance

  

Is it a dealing / 
transaction?

Does it require 
clearance?

If yes, should 
clearance be 

given? 

If a closed 
period, can it 

occur?

• (PDMRs only)

Is it disclosable?

• (PDMRs & CAPs 
only)

Event MAR closed period prohibition? MAR insider dealing risk? Action / Commentary

Vesting of conditional 

award or option

If automatic vesting, permitted (along with 

sales for tax for conditional awards, if default 

and automatic): no transaction by PDMR

Any steps that are not automatic (e.g. 

elections or exercise instructions) are 

prohibited

If automatic vesting, no dealing 

by issuer or insider

Any steps that are not automatic 

(e.g. elections or exercise 

instructions) risk insider dealing

• Issuers can include 

suspensory provisions in rules 

to delay vesting in MAR closed 

periods and/or broader 

prohibited periods, and include 

automatic sale for tax 

provisions.

Discretionary vesting also permitted (no 

prohibition), based on ESMA guidance: no 

transaction by the PDMR (acting on behalf of 

the issuer)

If action is required (i.e. 

discretionary vesting 

determination), risks presumption 

of insider dealing (can be rebutted) 

by the issuer via PDMRs or others
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5. Trading plans
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Trading Plans: the history

  

Before MAR, a listed 

company had an 

obligation to require 

every PDMR to 

comply with the 

Model Code,

imposing restrictions 

on dealing in 

company securities

Administrative hassle and 

legal uncertainty

Additional flexibility 

required

Trading plans

Suspicion around 

abuse of inside 

information

Clearance at time of 

transaction not required
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Trading Plans: an overview

What are 
they?

> Model Code: written plan between a restricted person 
and independent third part setting out strategy

> Now: principles based, so potentially broader?

Key 
requirements

> Instruction for future transaction(s)

> Individual has no influence or discretion

> Involvement of a third party?

When are 
they 

commonly 
used?

> Vestings (option exercises / sales)

> CSOP / Sharesave option exercises

> DRIPs

How are they 
treated?

> Entering into, amending or cancelling 
is a transaction (not disclosable)

> Consider clearance

> Execution of trading plan is 
disclosable
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6. Disclosure of PDMR transactions
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PDMRs and CAPs notify company and FCA (see later slide regarding process)

>Within three days under MAR

Company announcement to market (RNS)

>Within same three days

PDMR must:

>notify CAPs of their obligations regarding notifiable transactions

>tell company who CAPs are 

>keep a copy of the CAP notification 

   

Notifiable transactions: PDMRs and CAPs

MAR 19(1): Obligation to notify every transaction conducted on own account relating to company’s 

securities (or linked instruments)
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Notifiable transactions: PDMRs and CAPs

Key message:   Whether something is a notifiable transaction does not follow whether 
something is permissible during a closed period or a dealing requiring clearance under the 
company’s share dealing code. 

More than one transaction? (Separate section 4s)

Technically should use a single form per person

Same form for notifications to both the Company and 

FCA

Market practice is for introductory wording to be 

retained (as per old regime) and forms appended

Company publishes whole form on RIS announcement
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What types of transactions are notifiable?

Grants and  waivers of share 

plan awards

Buying & selling shares; 

acquiring shares

Exercising options

“Sell all” where sale instruction 

previously given conditional 

upon vesting

Note: Some 

companies choose not 

to notify the first 

€5,000 each calendar 

year.

(a) acquisition, disposal, short sale, subscription or exchange;

(b) acceptance or exercise of a stock option, including of a stock option granted to managers or 
employees as part of their remuneration package, and the disposal of shares stemming from the 
exercise of a stock option;

(d) transactions in or related to derivatives, including cash-settled transaction;

(f) acquisition, disposal or exercise of rights, including put and call options, and warrants;

(i) conditional transactions upon the occurrence of the conditions and actual execution of the 
transactions;

(k) gifts and donations made or received, and inheritance received;

7(a) pledging or lending financial instruments;

7(b) transactions under taken by professionals arranging or executing transactions on behalf of the 
individual.
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7. Market soundings
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Market Soundings Regime

What is a market sounding?

What is covered?

What are the implications?

Where an issuer/seller of in-scope financial instruments or someone acting on 

their behalf communicates information to one/more potential investors, prior to 

the announcement of a transaction, to gauge their interest in a possible 

transaction and its terms (e.g. price, size, structure).

Applies to a wide range of transactions, e.g. new share issues by issuers, sales 

on behalf of substantial shareholders, takeover bids, and can apply whether or 

not inside information is to be disclosed. Case by case analysis will be needed.

Provides a safe harbour to the offence of unlawful disclosure but also creates 

self standing conduct of business obligations that need to be complied with.

    

If a discussion is outside the scope of the Market Sounding 

Regime, you need to consider (a) the offence of unlawful 

disclosure and (b) the need to preserve confidentiality while 

disclosure is being delayed.
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Actions

If a communication is a Market Sounding, the compliance procedures are extensive.

Internal 

arrangements

Establishing 

internal procedures 

for carrying out 

market soundings, 

limit number of 

employees who 

carry out soundings 

and ensure they 

are adequately 

trained.

Procedures 

prior to 

conducting the 

sounding 

Specifically 

consider if the 

sounding will 

involve the 

disclosure of inside 

information.

Procedures for 

conducting a 

sounding

Get recipient’s 

consent to 

receiving inside 

information, inform 

them they cannot 

use it and must 

keep it confidential.

Record 

Keeping

Detailed records of 

each step to be 

kept for five years.

Recipients

Recipient must 

itself decide if it has 

inside information. 
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Questions?
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